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Kroh, Karen

From: Mochon, Julie

Sent: Tuesday, December 20, 2016 4:02 PM

To: Kroh, Karen

Subject: FW: Regulation No. 14-540 - Comments from MCT

Attachments: Regulation Proposals Comments- MCT Final.docx

From: Chris Tabakin Lmailto:CTabakin@accessservices.orc]
Sent: Tuesday, December 20, 2016 3:41 PM J
To: Mochon, Julie
Cc: Rob Reid; par©par.net 1 DEC 2
Subject: Regulation No. 14-540 - Comments from MCI I

j tndependen Regulatory
Greetings, Julie, L. Review Commission

Please find my specific individual comments as Director of Quality and Compliance for Access Services attached on

Regulation No. 14-54.

Best,

M. Chistopher Tabkir, M.S.

Director of Quality and Compliance
Compliance and Privacy Officer
215-540-2150 ext. 326

w’c’’
www.accessservices.org

“Nobody can go back and start a new beginning, but anyone can start today and make a new ending.”
Maria Robinson, writer

confidentiality Notice: This e-mail message, including any attachments, is for the sole use of the intended recipient(s) and may contain confidential and privileged

information. Any unauthorized review, use, disclosure, forwarding, or distribution is prohibited. If you are not the intended recipient, please contact the sender by
repiy e-mail and destroy au copies of the originai message.
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ACCESS
SERVCS
Creating better ways to serve

people with special needs

Julie Machon
Human Service Program Specialist Supervisor

Office of Developmental Programs, Department of Human Services

Room 502, Health and Welfare Building
625 Forster Street
Harrisburg, PA 17120
Via electronic mail submission at jmochj@pa.gov

RE: Regulation No. 14-540 — Comments on Office of Developmental Programs, Department of Human Services

proposed rulemaking for Chapter 6100 and associated licensing Chapters 2380, 6400, and 6500

Dear Ms. Machan:

I am writing as an individual commenter within the scope of my position as Director of Quality and Compliance at Access

Services. I appreciate the opportunity to comment on the proposed rulemaking for Chapter 6100 and associated

licensing Chapters 2380, 6400, and 6500. I join in and support the comments that have been submitted by Pennsylvania

Advocacy and Resources for Autism and Intellectual Disabilities (PAR) and Access Services, Inc. on behalf of the CEO and

Executive Management Team.

You will find my individual comments, recommendations, and objections below. Though it may be identified that the

vast majority of these comments will read verbatim to those submitted separately by Access Services corporately, and as

submitted by provider association PAR, there are a few individualized recommendations throughout my comments

which adapt some wording and concepts, or provide further commentary and examples to please be noted. The

amount of time and work as a collaborative process that was conducted by PAR with providers was substantial. The

comments and recommendations developed through that process were exceptional.

I have worked in the field of human services for over two decades. Though it is hard for me to believe that my career

started in 1996, I am thrilled that it did as a Direct Support Professional in a variety of capacities, and that it has

increasingly progressed in roles and responsibilities to Executive level today. I feel have the unique perspective of both

day-to-day operations as well as the big picture. Regulations as a standard are the minimum expectations; the

safeguards against those who may be ill equipped or ill intentioned. I applaud the drafters of the regulation revisions for

attempting to bolster the protections in certain areas. And while these minimum standards are absolutely necessary,

they must be balanced with the uniqueness of each individual receiving service in the Commonwealth under these

provisions. Regulations must take in to account the principals of Everyday Lives and individual right to choice and

control. What sets providers apart, and allows them the capacity to meet these individual needs are flexibility, creativity,

and best practices. Those elements must not be increasingly controlled, but unfettered, so providers can take services

well beyond that of minimum regulatory protections and compliance, and as such should not be regulated and overly

prescriptive.

I have spent a good portion of the last 15 years engaging in activities that involve compliance and the protection of the

rights of individuals, often engaging the incident management systems and investigations to do so. I have seen the

wrong choices being made by providers and staff; and have addressed them. I have also seen hundreds of examples of

the right choices being made within providers. I have found from my experience that the more opportunity there is for

providers to focus time and energies towards fosteringenvironments and structuring internal oversights to promote the

12/20/2016



right choices, that it yields better results and better services for individuals. Inversely, as additional layers of
bureaucracy, unfunded mandates, duplication, and external controls are exerted, that results are less effective. When so
much time and energy is devoted to “compliance tasks” without adding value to services, it is a detriment.

As you know the community-based health and human service industry is one of the fastest growing in the nation in
response to the increasing demand for the provision of home and community-based services. In addition, the need to
promote increasingly community focused opportunities is not only a requirement by federal rule, but also a cost
effective and person-centered approach in most cases. We encourage the Department to increase the focus on the
principals of Everyday Lives and move away from the “institutional feel” of these proposed regulations and increasingly
towards regulations that allow greater access to individual choice and commuhity opportunities, which also require
adequate financial investment.

Several aspects were identified within the proposed rulemaking that appeared to move backwards in the furthering
individual choice and control, and appear inconsistent with and/or substantially surpassing the federal Community Rule.
In a variety of areas comments include the unnecessary addition of administrative burden without added value for
individuals. Wherever possible these regulations should seek to minimize duplication, ease administrative burden, and
operate as the minimum expectations for providers and families to maintain the health, safety, welfare, ability to
exercise rights and control, and set basic payment expectations. The development of best practices is where providers
move well beyond these minimal regulatory expectations, but these aspects should not be codified rules.

I strongly urge you to consider our comments to avoid unintended consequences and to enhance opportunities for
individuals moving forward. I appreciate your consideration of our comments to these proposed rules. Thank you.

Sincerely,

frt. C%thtcyke.r Tkin
M. Christopher Tabakin, M.S
Director of Quality and Compliance
Access Services, Inc.
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Individual comments, recommendations, and objections to the proposed rulemaking Chapters follow:

KEY for reviewing Comments:
Strikethrough = text suggested to be deleted

Blue text = text suggested to be added.

Chapter 6100

GENERAL PROVISIONS

Comment and Suggestion 6100.1:

As proposed, subsection (a) omits mention of an essential and expressed principal purpose

of chapter 6100 — the adoption of HCBS payment policies. Suggested text includes

necessary reference to that purpose and also includes the reference to “Everyday Lives:

Values in Action” (2016 edition) as adopted by the Office of Developmental Programs

(ODP’.

§ 6100.1. Purpose.

(a) This chapter governs the provision of and payment for home and community based services (HCBS) and

base-funded services to individuals with an intellectual disability or autism. The purpose of this chapter is to Its

various subsections specify the program and operational requirements for applicants and providers and the

Department’s duties and responsibilities relating to payment for HCBS and base-funded services.

(b) This chapter supports each individual with an intellectual disability or autism to achieve greater

independence, choice and opportunity in his/her life as expressed in “Everyday Lives: Values in Action” (2016

edition).

Comment and Suggestion 6100.2:

(a) As proposed, § 6100.2 does not address potential conflicts between duly promulgated

regulations and the provisions within the waivers. The provisions of the federal waivers have

not been subject to the regulatory review process including review and approval by the

Irniependent Regulatory Review Commission (IRRC), the Attorney General, and the

Legislative Standing Committee. It is essential that the intended mandatory provisions of the

federal waivers be reflected in regulation consistent with the requirements of state statute

and applicable case law. See: 71 P.S. § 745.1 et seq., and case law: NW. Youth Services,

Inc. v. Department of Public Welfare, 66 A. 3d 301 (Pa. 2013); Borough of Bedford v.

D.E.P., 972 A. 2d 53 (Pa. Cmwlth. 2009).

(b) PAR’s suggested textual edits assure clarity and avoid conflict and controversy in the

application of the regulations.

§ 6100.2. Applicability.

Page 3 of 238



(a) This chapter applies to and governs HCBS provided through waiver programs approved under section
19 15(c) of the Social Security Act (42 U.S.C.A. § 1396n(c)) for individuals with an intellectual disability or
autism. In the event of a conflict between the provisions of HCBS Waiver Programs or the approved State Plan
and the regulations set out in this chapter, or where the Waiver Programs or State Plan do not address the
provision of or payment for a service, the regulations shall apply.

(b) This chapter applies to State plan HCBS fer provided to individuals with an intellectual disability or
autism as authorized under the Department of Human Services’ approved Medical Assistance Program’s State
Plan. In the event of a conflict between the regulations set out in this Chapter and related but separate licensing
regulations, the licensing regulations apply and supersede this Chapter.

(c) This chapter applies to intellectual disability programs, staffing and individual supports that are funded
exclusively by grants to counties under the Mental Health and Intellectual Disability Act of 1966 (50 P.S. §
4101—4704) or Article XIV-B of the Human Services Code (62 P.S. § 1401-B—1410-B).

(d) This chapter does not apply to the following:

(1) Intermediate care facilities licensed in accordance with Chapter 6600 (relating to intermediate care
facilities for individuals with an intellectual disability), except as provided under § 6 100.447(d) (relating to
facility characteristics relating to location of facility).

(2) Hospitals licensed in accordance with 28 Pa. Code Chapters 101—15 8 (relating to general and special
hospitals).

(3) Nursing facilities licensed in accordance with 28 Pa. Code Chapters 201—211 (relating to long-term care
facilities).

(4) Personal care homes licensed in accordance with Chapter 2600 (relating to personal care homes).

(5) Assisted living residences licensed in accordance with Chapter 2800 (relating to assisted living
residences).

(6) Mental health facilities licensed in accordance with Chapters 5200, 5210, 5221, 5230, 5300 and 5320.

(7) Privately-funded programs, supports and placements.

(8) Placements by other states into this Commonwealth.

(9) A vendor fiscal employer agent model for an individual-directed financial management service.

(10) The adult community autism program that is funded and provided in accordance with the Federally-
approved 1915(a) waiver program.

(11) Schools that provide education to students with disabilities such as licensed private schools and approved
private schools and other special education programs under the jurisdiction of the Pennsylvania Department of
Education.

(12) Child Welfare and/or Managed Care funded placements.

(13) Child Residential and Day Treatment facilities licensed under chapter 3800.
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(14) Targeted Supports Management (TSM) Providers.

(15) Summer Camp Programs.

(16) Agency with choice (AWC).

(17) OHCDS.
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should be included in Chapter 6100.3, and the applicability of Chapter 6100 should be noted
in each of the other regulatory chapters to promote clarity and consistency across applicable
services and programs. Unless otherwise noted in the comment and suggestion box, edits
and additional definitions in this section are intended to facilitate the application of the
regulations.

Emergency closure (referred to under Incident Management, 6100.402 (a)( 12)) definition
has been added. The inclusion of two or more days (instead of 1) was because of snow
emergencies, which is consistent with the Department of Aging’s requirements for their
unusual incident reporting. Consistency with the Department of Aging on this matter is
helpful for those buildings that have dual licenses.

Suggested definition for “family” endeavors to separate the term from “natural supports”
and also adds the element of who the individual chooses to include as family. The definition
proposed herein attempts to recognize the unique circumstances of individuals receiving
services in the Commonwealth identiiing some as “family” and the pre-existing governing
definitions as there are implications of establishing a defmitiori in this chapter when other
federally established definitions exist from the United States Census Bureau and United
States Department of Labor, as well as other generally accepted defmitions. There might be
implications to defining family within this chapter without qualifiers as other defmitions
external to this chapter may be impacted such as definition of family as it applies to United
States Department of Labor Wage and Hour Division requirements for the Family and
Medical Leave Act (FMLA).

The definition of “Aversive conditioning” is one that the provider community is used to and
referenced in licensing regulations. However, with the increasing use of the scientifically
based and universally recognized treatment based in Applied Behavior Analysis, especially
for those diagnosed with autism, as well as the inclusion specifically of “autism” in
regulations; it would be beneficial to include a more modem terminology understood by
practitioners of ABA based treatments as well, Specifically it is recomniended that the term
“positive punishment” be added in parenthesis to recognize this is a term commonly used in
the behavioral fields for the defined actions, as prohibited.

Direct Support Professional: Most of the language came from the definition in the licensing
regulations, but the term is also used in Chapter 6100 under the Training section. The term
used should be consistent across 6100 and the licensing regulations (and is used under
6100.44 (13)). It is the commonly understood designation that is also used by the national
associations, National Association of Direct Support Professionals and American
Association on Intellectual and Developmental Disabilities.

Explanation for the definition of “Mechanical support” can be found under the comment for
6100.343

“Non-conformity” replaces the term “violation” when referring to a provider’s failure to
conform to or meet the expectations outlined within this chapter.

“SC” and “SCO” have been added consistent with Chapters 2380, 2390, 6400, and 6500 and
both terms are used in PAR’s proposed additions.

PAR recommends using the term “service” uniformly and consistently to refer to paid
supports across Chapter 6100, the subsequent licensing regulations, and the Consolidated



The following words and terms, when used in this chapter, have the following meanings, unless the context
clearly indicates otherwise:

AdultAutism Waiver - An HCBS Federal waiver program approved under section 1915(c) of the Social

Security Act (42 U.S.C.A. § 1396n(c)) and designed to provide community-based services to meet the specific

needs of adults with autism spectrum disorders.

Agency with choice (A WC) - A type of individual-directed, financial manageent service in which the agency

is the common law employer and the individual or his representative is the managing employer.

Allowable costs Expenses considered reasonable, necessary and related to the support provided.
documented costs that in their nature and amount are costs incurred by a prudent person under the
circumstances prevailing at the time the decision was made to incur the costs and are ordinary and necessary for
the provision of HCBS as prescribed in this Chapter including services related to community access and
community activity completion.

Aversive Conditioning (also Positive Punishment) - The application of startling, painful or noxious stimuli in

response to the exhibition of behavior in an effort to modify the behavior.

Autism spectrum disorder (ASD) - A developmental disorder defined and diagnosed in accordance with

criteria established in the Diagnostic and Statistical Manual latest edition in effect at time of diagnosis.

Base funded support A support funded exclusively by a grant to a county under the Mental Ha1th and
Intellectual Disability Act of 1966 (50 P.S. § 4101 4704) or icle XIV B of the Human Services Code (62
P.S. § 1401 B 1410 B).

Base-funded services: A service funded by state and county funds exclusively by a grant to a county under

the Mental Health and Intellectual Disability Act of 1966 or Article XIV-B of the Human Services Code.

Centers for Medicare and Medicaid Services (CMS)

Chemical restraint - Use of drugs or chemicals for the specific and exclusive purpose of controlling acute or

episodic aggressive behavior. A chemical restraint does not include a drug prescribed by a health care

practitioner or dentist to treat the symptoms of a specific mental, emotional or behavioral condition, or as

treatment prior to or following a medical or dental examination or treatment.

Conflict of interest - A situation in which a provider or provider staff can derive a personal benefit from

actions or decisions made in the delivery of HCBS.

Consolidated Waiver - A federally-approved waiver (under section 1915 (c) of the Social Security Act)

designed to support individuals with an intellectual disability to live more independently in their homes and in

their community

Corrective action plan A document that specifies the following:

(i) Action steps to be taken to achieve and sustain compliance.

(ii) The time frame by which corrections will be made.

(iii) The person responsible for taking the action step.
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(iv) The person responsible for monitoring compliance th the corrective action plan.

Corrective action plan a document prepared by a provider following a written determination by the
Department of non-compliance with a provision(s) of this Chapter. The plan establishes timelines, person(s)
responsible for the implementation and monitoring of corrective action steps.

Cost Report - A data collection tool utilized by the Department to collect expense and utilization information
from a provider that may includçsupplemental schedules or addenda as reasonably may be requested by the
Department.

Dangerous behavior — A decision, behavior or action by an individual that creates or is highly likely to result
in harm or to place the individual and/or other persons at risk of harm.

Department—The Department of Human Services of the Commonwealth.

Designated managing entity An entity that enters into an agreement with the Department to perform
administrative functions delegated by the Department, as the Department’s designee. For base funding, this
includes the county mental health and intellectual disability program.

Designated managing entity - An entity that enters into an agreement with the Department to perform, as the
Department’s designee, administrative functions delegated by the Department. For base-funding, this includes
the county mental health and intellectual disability program.

Direct supportprofessional—A person who assists an individual with a disability to lead a self-directed life
and to contribute to the community, assists with activities of daily living if needed, and encourages attitudes and
behaviors that enhance community inclusion.

Eligible cost—Expenses related to the specific procedure codes for which the Department receives Federal
funding.

Emergency Closure — An event that is unplanned for any reason that results in program closure two days or
more.

Family A natural person that the individual considers to be port of his core family unit.

Family—the person or people who are related to or that the individual determines to be family, even when the
person(s) do not meet state or federal definitions and requirements as “family.”

Financial management service - An entity that fulfills specific employer or employer agent responsibilities for
a participant that has elected to self-direct some or all of their HCBS,

Fixed asset—A major item, excluding real estate, which is expected to have a useful life of more than 1 year
or that can be used repeatedly without materially changing or impairing its physical condition through normal
repairs, maintenance or replacement of components.

HCBS—Home and community-based support service—An activity, service, assistance or product provided to
an individual that is funded through a Federally-approved waiver program or the Medical Assistance State Plan.

Incident - A situation or occurrence that has a high likelihood of a negative impact on an individual.
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Individual—An woman, man adult or child who receives a home and community-based intellectual disability
or autism support or base-funded service or support.

Lead designated managing entity - The designated managing entity identified as the sole entity engaging in

monitoring activity, audits, and conducting provider monitoring for a provider.

Mechanical restraint — use of a device that restricts the movement or function of an individual or portion of

an individual’s body in response to the individual’s behavior, unless prescribed in the PSP.

Natural support An activity or assistance that is provided voluntarily to the individual instead of a

reimbursed support. An activity or assistance that is provided by family, friends, or other community members

without expectation of payment

Non-compliance - Failure to conform to or meet the expectations outlined within this chapter.

OVR—The Department of Labor and Industry’s Office of Vocational Rehabilitation.

P/FDS — Person/Family Directed Support — A federally — approved waiver (under section 1915 (c) of the
Social Security Act) designed to support individuals with an intellectual disability to live more independently in
their homes and in their community without formal residential services and authorizes a finite amount of funds
per person per year.

PSP Person-centered support plan (PSP): The comprehensive plan for each participant person that is

developed using a individualized, person-centered process and includes HCBS.

Physical restraint - A physical (manual) hands-on technique that lasts longer than 30 consecutive seconds

and restricts, immobilizes, or reduces an individual’s ability to move his/her arms, legs, head, or other body

parts freely.

Positive interventions - actions or activities intended to prevent, modify, decrease or eliminate challenging

behaviors. These interventions or positive behavior supports include, but are not limited to: environmental

adaptations or modifications, identifying and addressing physical and behavioral health symptoms, voluntary

physical exercise, health and weliness practices, redirection, praise, modeling, conflict resolution, trauma

informed care, de-escalation and anger management techniques, and reinforcing desired behavior.

Pressure point techniques - The application of pressure used as a physical restraint, except as necessary for

release of a bite.

Provider The person, entity or agency that is contracted or authorized to deliver the support to the

individual. The person, entity or organization that is authorized to deliver services under the Medical Assistance

and base-funded programs, including approved Waiver Programs.

Provider Applicant—An entity that is in the process of applies enrolling to enroll in the Medical Assistance or
base-funded programs as a provider of HCBS.

Remediation action plan - A document that establishes expectations and action steps to remediate areas

identified that are nonconforming with this chapter. The plan establishes timelines, person(s) responsible for

the implementation and how the provider will monitor the action steps.
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Restraint—A physical, chemical or mechanical intervention used to control acute, episodic behavior that
restricts the movement or function of the individual or a portion of the individuals body, including an
intervention approved as part of the PSP or used on an emergency basis.

Support coordination - an HCBS waiver or base-funded service provided by a supports coordinator (SC)
designed to locate, coordinate and monitor HCBS or base-funded services provided to an individual.

Supports coordination organization (SCO) —An entity that locates, coordinates and monitors HCBS or base-
funded services provided to an individual.

Seclusion - Involuntary confinement of an individual in a room or area from which the individual is
physically prevented from leaving.

Supplemental Security Income (SSI)— benefit to an individual provided by the Social Security
Administration.

State plan—The Commonwealth’s approved Title XIX State Plan.

Support Service —An activity, service, assistance or product provided to an individual that is provided
through a Federally-approved waiver program, or the Medical Assistance State plan or base-funding funded
service. A support service includes an HCBS, support coordination, targeted service management (TSM),
agency with choice, organized health care delivery system, vendor goods and services, and base funding
support, unless specifically exempted in this chapter.

Vacancyfactor An adjustment to the full capacity rate to account for days when the residential habilitation
provider cmmot bill due to an individual not receiving supports.

Vendor fiscal/employer agentfinancial management service—A nongovernmental entity that is a fiscal agent
for a participant who is self-directing using the vendor fiscal! employer agent financial management service
option.

Voluntary Exclusion - The voluntary or willing removal of an individual from the inmiediate environment
where the individual goes alone to another room or area. An individual voluntarily or willingly removing
himself!herself from his!her immediate environment and placing himself7herself alone to a room or area.

Volunteer - A person who works without compensation and under the supervision of an authorized provider
or family member alone with an individual in the performance of a service.

GENERAL REQUIREMENTS
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Comment and Suggestion 6100.41:

It is suggested that this section, similar to other regulatory chapters and common practice, be

relocated to the end of the Chapter following the substantive program requirements.

Suggested text promotes clarity.

§ 6100.41. Appeals.

Appeals related to the provisions of this chapter shall be made filed in accordance with 55 Pa. Code Chapter

41 (relating to Medical Assistance provider appeal procedures) and Chapter 4300 (relating to Base Funding).

Comment and Suggestion 6100.42:

This entire section also should be set forth toward the end of the Chapter rather than appear

at the outset, similar to other Department regulatory chapters and common practice. Textual

edits are suggested to reduce redundancy (i.e., provider cooperation with program/fiscal

review already mandated by the Medical Assistance Provider Agreement and 55 Pa. Code

Chapter 1101) and to promote clarity and reasonableness.

§ 6100.42. Monitoring compliance Review of Provider Performance

Ig’\ T-p rind tl’e d cnnfd mnnnai,cr iHtv mnv mnntnr compliance with this chnntr rit

U111 L1UUU11 1 aUUIL, piuviuer ‘‘“““‘‘‘‘ UI UUi1 ‘“‘““‘- ilIii.

(a The Department and the Lead Designated Managing Entity may review provider compliance with the

provisions this Chapter as set forth in this section. When services are provided across multiple counties or

individual services are managed through multiple counties by various Designated Managing Entities, one

Designated Managing Entity shall perform a provider performance review, known as the Lead Designated

Managing Entity.

) The provider’s policies, proceaures, IuIu aiju uivuices may uu Lil proiu

required to provide an explanation of its policies, procedures, records and invoices, related to compiiu

this chapter or applicable Federal or State statutes and regulations, during an audit, provider monitoring or other
mnnitnritvj method.

(b) The provider review process may include review of a provider’s policies, procedures, and records (including

invoices for applicable services) related to provision of services under this Chapter.

coomtP yith th flnnmn
-

requested compliance documcuLauUll “ Li1 partmui LU, uug and fol1o

audit, provider monitoring or other monitoring method.

(d T nner shall cooperate with authorized Federal and State regulatory agencies ‘

:questea compiiance docentation in the format required by the regulatory agencies.
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(e) The provider shall complete a corrective action plan for a violation or an alleged violation of this chap
in the time frame required by the Department.

(c) A provider shall complete a required corrective action plan on a form specified by the Department within 20
days of receipt of a written notice of regulatory non-compliance.

(f) The provider shall cnmn1i iue correciive ;w’mn nm on a form specified by th flennmnt

(g) (d) The Department or the designated managing entity, after and in consultation with the provider, may
issue a directed corrective action plan that compels the provider to implement specified course of action to
correct address a violation fmding of regulatory non-compliance or alleged violation of this chapter. A directed
action plan is not considered a routine action and shall be authorized only upon a written justification by the
Department or managing entity of the need for the plan. The terms of the plan must demonstrate the need for the
directed corrective action(s) and must identify the estimated costs to the provider to implement the plan.

(h The directed corrective ncfinnn1nn-in--s+bsection ( mnv include the fol1own

(1) The acquisition and completion of an educational program, in addition to that required under § §
6100.111 6100.141(relating to training).

(2’ Technical rnn”ii1ttinn

(3) Monitoring.

(4) Audit.

(5) Oversight by an appropriate agency.

(6 Thother appropriate course oi auuu LU correct the violation.

(i) The directed corrective action plan shall be rnmnlptpil Iw the nrnv1Pv at the mrn’jders and is not
fr crnm the Thnnt

(e) The A provider tha’d must comply with the corrective action plan a4 or directed corrective action
plan as approved by the Department or the designated managing entity.

(k) (f) The provider shall keep shall maintain documentation relating to an audit, provider monitoring or
other monitoring method, including supporting compliance documents its implementation of a corrective action
plan or directed corrective action plan.

§ 6100.43. Regulatory waiver exceptions.

Comment and Suggestion 6100.43:

As a matter of format, this sub-section should appear subsequent to substantive sections from
which an exception may be requested, as noted also in the comment under 6100.41.
Unnecessary and unduly prescriptive text, as noted, is recommended to be removed.
Additional text has been added to promote clarity and reasonableness.

There is no commitment from the Department to timeframe for response by the Department to
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the request. The only explicit timelines are established around provider requirements, and the

only reference around department is “. . allowing up to 20 days for review/comment...” There

must be an expected response timeline by the Department for response indicating approval or

disapproval of the exception request. It is recommended that a timeline be added for the

Department to respond. In addition, to streamline the process, a provision should be added

indicating that if the department does not respond within the designated timeline that the

exception is considered automatically approved and to be considered and added to the PSP.

The exclusion of the ability to seek an exception to the provisions within 6100.1-6100.3

(general provisions), 6100.41-6100.55 (general requirements), 6100.181-6100.186 (individual

rights), and 6100.341-6100.345 (positive intervention) is far too limiting and in many cases the

exception to be sought may very well be within these sections. Though many of the provisions

included within this section, in particular the “general provisions” and general requirements”

would likely not be areas in which an exception would be sought, or in most cases applicable,

it does not mean that these should be completely excluded for this process. The request for an

exception is by no means an automatic approval by the Department and the provision remains

for the Department to deny the request for explicit due cause.

As for the exclusions of 6100.181-6100.186 (individual right) and 6100.341-6100.345

(positive interventions) these must absolutely be permitted for providers to request exceptions.

In many situations and exception is being sought in an area necessary to keep and individual

safe, or maintain the safety of others. For example, for an individual diagnosed with Prader

Willi syndrome who must have limitation to access to food for safety, the inability to seek this

exception would limit his/her opportunities to receive the least restrictive, community oriented

services, or even limit the participation eligibility for HCBS. If our mutual desire is to further

develop a person-centered approach in increasingly integrated settings, the ability to seek

exceptions to these two areas in particular is critical. The individual and PSP team must drive

the process of establishing and obtaining the appropriate services for the individual.

6100.43 (a) (1-4) must be deleted.

The right to risk and fact that inherent risk exists in community settings in certain cases must

be considered in this section. This needs to be made consistent with an individual’s ability to

assume risk. Consider the concept of “clear and present danger” which was a doctrine adopted

by the Supreme Court to determine under what circumstances limits can be placed on First

Amendment rights.

The word “safety” must be added to indicate that a benefit to the granting of the provision in

many circumstances will be enhanced safety.

The words “and waiver amendments, or state plan, as applicable” should be removed. As

stated in the introduction to these comments and recommendations, the Departments ability to

make changes effective for future circumstances without going through the appropriate

regulatory review and approval process must be limited to add stability and predictability to

the provider system.
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Lastly, the provisions allow the Department to establish or apply whatever criteria they deem
fit at any given time. The ability to expect or predict conditions under which an exception
request may be approved. This must be deleted.

(a) A provider may submit a request for an waiver exception of a section, subsection, paragraph or
subparagraph of this chapter, except for the following:

‘‘ ections 6100.1 6100.3 (relating to general nrnviNimi;i

(2) Sections 6100i11 6100.55 (relating to general requirements).

(3) Sections 6100.181 6100.186 (relating to individual rights).

(4) Sections 6100.3’ll 6100.345 (relntfncrtn n’the inter nt n

(b) The waiver An exception shall be submitted on a form specified by the Department.

(c) The Department shall respond to a provider request for an exception within 15 calendar days of the
receipt of the exception request. If the Department does not respond within 15 calendar days, the exception shall
be automatically approved and should be added to the PSP. If the Department disapproves the exception
request, it must provide written explanation for the determination.

(d) The Secretary of the Department or the Secretary’s designee may shall grant an waiver exception if
the following conditions are met:

(1) The individual and individual’s PSP team have reviewed and documented the benefits and risks
associated with the proposed exception. Benefits that may result from granting the exception may include
increased person-centeredness, integration, independence, safety, choice or community opportunities for an
individual or a group of individuals.

(2) individual or group of individuals benefit from the granting of the waiver tlough increased person
centeredness, integration, independence, choice or counity opponities for individuals.

(3) There is not a violation of the Depments Federally approved waivers and waiver amendments, or the
State plan, as applicable.

(4) Additional conditions deemed appropriate by the Department.

(4 e) The Department will specify an effective date and an expiration date for a waiver that is granted.
Following approval by the Department, the exception shall automatically renew annually as part of the PSP
review and approval process unless circumstances have changed that require modification to or removal of the
exception.

(e) At least 45 days prior to the submission of a request for a waiver the provider shall provide a written copy
of the waiver request to the affected individuals, and to persons desiated by the individuals, allowing at least
20 days for review and comment to the provider, the designated managing entity and the Department.
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(f Tf the yennp’t for ii wnver tivo1ve’ the mmecUnte nrntertion of mi in vi1unV henitli nnil nfeft the

provider shall provide a written copy of the waiver request to the affected individuals, and to persons designated

by the individuals, at least 2 hours prior to the submission of the request for a waiver, allowing-at--I-east 20

hours for review and comment to the provider, the designated managing entity and the Department.

(g)(f The provider shall discuss and explain the request for a waiver with the affected individual, the

outcome of the request with the affected individual(s). As necessary, modification shall be made to the

individuals PSP as a result of the approval of an exception request. and with persons designated by the

individuals.

(h) The request for a waiver submitted to the Department must include copies of comments received by the

individuals and by persons designated by the individuals.

(i) The provider shall notify the affected individuals, and persons designated by the individuals, of the

Department’s waiver decision.

( The provider shall submit a request for the renewal of a waiver at least 60 days prior to the expiration of
‘_J I

the waiver.

11- A t, . ,-,i.-.ii ii-. -t.,-. -:-..-. r:’
A A %.‘JI4S.) L LL1A flV.. A %Ak’.’ TV LAS ‘.JJ. LA TV L4LVA L)1AL4AAL’.JAL •J VT LAfl.’ [JA 1-LAST_AT ALA 12 LA %%TLATJA.L1J ILL) J).

(1 The nrnvicler ‘hn11 notify nn ifl(flvl(lllnl not nrpvionqly notifie1 under thi’ erton of nn exf’tinr wniver thnt

nffert the inrhijr -in-I--

§ 6100.44. Innovation project.

(a) A provider may submit a proposal to the Department to demonstrate implement an innovative project e
ernnnrnrv uai.

(b) The innovation project proposal must include the following elements:

(1) A comprehensive description of how the innovation encourages best practice and promotes the mission,

vision and values of person-centeredness, integration, independence, choice and community opportunities for

individuals and impact on consumers.

Comment and Suggestion 6100.44:

It is recommended that this section also be moved to follow sections that detail day to day

program standards. Text has been added to promote clarity, flexibility, individualization,

reasonableness and responsiveness.

Section 6100.44 (d) (5) is proposed to be deleted. As written, this subsection affords the

Department unfettered discretion essentially to adopt substantive criteria that supersedes

criteria that have been subject to public review and the regulatory process. The application of

ad hoc and undisclosed additional criteria is inconsistent with the notion of objective review

transparency in rulemaking.

Examples of revisions include (5) and eliminating the “end date” because if an innovation

project is successful why would it need to be ended?
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(2) A description of the positive impact on the quality of life including the impact on individual choice,
independence and person centeredness.

()(2) A Comment and Suggestion of alternate health and safety protections, if applicable.

4)(3) The number of individuals included in the innovation project.

(5)(4) The geographic location of the innovation project.

(6)(5) The proposed beginning and end date for the innovation project.

()(6) The name, title and qualifications of the manager who will oversee and monitor the innovation project.

()(7) A description of the advisory committee who that will advise the innovation project will be involved
in designing and evaluating the success of the innovation project.

(9) A description of how individuals will be involved in designing and evaluating the success of the
innovation project.

(4-0) (8) The community partners (if any) who will be involved in implementing the innovation project.

(-1-1) (9) A request for a waiver form as specified in § 6100.43 (relating to regulatory waiver), if applicable.

(4-2) (10) Proposed changes to supports services.

(1-3) (11) A detailed budget for the innovation project.

(4-4) (12) A description of who will have access to information on the innovation project.

(-1-5) (13) The impact on living wage initiatives for direct support professionals, if applicable.

(c) The innovation project must comply with the Department’s Federally-approved waivers and waiver
amendments, or the State plan, as applicable.

(d) The Deputy Secretary for the Office of Developmental Programs of the Department will review a
proposal for an innovation project in accordance with the following criteria: -

(1) The effect on an individual’s health, safety and well-being.

(2) The benefit from the innovation project to an individual or group of individuals by providing increased
person-centeredness, integration, independence, choice and community opportunities for individuals.

(3) Compliance with the Department’s Federally-approved waivers and waiver amendments, or the State
plan, as applicable.

(4) The soundness and viability reasonableness of the proposed budget.

(5) Additional criteria the Department deems relevant to its review, funding or oversight of the specific
innovation project proposal. -

Page 16 of 238



(e) If the innovation project proposal is approved by the Deputy, the provider shall be subject to the fiscal
procedures, reporting, monitoring and oversight as directed by the Department pursuant to this Chapter.

(f) The provider shall submit a comprehensive annual report to the Department, to be made available to the
public, at the Department’s discretion.

(g) The annual report must include the following:

(1) The impact on the quality of life outcomes for individuals.

(2) Budget.

(3) Costs.

(4) Cost benefit analysis.

(5) Other relevant t1nfi evaluation and nnlv

(h) The Department may expand, renew or continue an innovation project, or a portion of the project, upon
request and a determination that the project is compliant with terms of this subsection at its discretion.

§ 6100.45. Quality management improvement.

Comment and Suggestion 6100.45:

The purpose of this section is more accurately described as quality “improvement” than

quality “management.” The proposed redraft reflects statewide provider experience with

licensing reviews, HCBS monitoring and best practices. Text has been added and deleted to

incorporate those providers’ experiences, which will provide clarity and reasonableness

within this section.

This current wording and provisions within this section are extremely prescriptive, limiting

of provider responsiveness to needs and individualized quality initiatives, and do not

coincide with certain expectations set forth by the Community Rule. The expectation as set

forth currently in 6100.45 go beyond the federal expectations and will add unnecessary and

unfunded costs to the system. Changes to the federal Community Rule are already unfunded

mandates which providers have no control over. To prescribe and limit further beyond them

only adds even more cost to the system and need for focus on compliance related tasks, and

not actual quality improvement activities.

Delete current wording within 6100.45 and replace with the following in line with

Community Rule and allows for provider specific needs and priorities to be addressed to

best improve quality for individuals in particular.

(a) The provider shall develop and implement a quality management iu on a iuan specified uy

Department.
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(b) The provider shall conduct a review of performance data in the following areas to evaluate progress and
identify areas for performance improvement:

(1) Progress in meeting the desfred outcomes of the PSP. V

—(2) Incident management, to encompass a trend analysis of the incident data including the reporting,
investigation, suspected causes and corrective action taken in response to incident&

(3) Performance in accordance with 42 CFR 441.302 (relating to state assurances).

(1) Grievances, to encompass a trend analysis of the grievance data.

(5) Individual and family satisfaction survey results and informal comments by individuals, families and
others, V

(6) analysis of the successl leag and application of training in relation to established core
competencies.

(7) Staff’ satisfaction survey results and 1w tion5 for imnrovement.

(8) Turnover rates by position and causes.

(9) Licensing and monitoring reports.

(c) The quality management plan must identify the plans for vement measures to evaluate
the success of the plan.

(d) The provider shall review and document progress on the quality management plan quarterly.

(e) The provider shall analyze and revise the quality management plan every 2 years.

(a) A provider shall adopt and implement an evidenced based, quality improvement strategy that promotes
continuous improvement, monitoring, remediation, measurement performance and experience of care. In
developing its quality improvement strategy, a provider should take into account the following factors:

(1) The provider’s performance data and available reports from the Department’s information reporting
system. V

(2) The results from provider monitoring and SCO monitoring.

(3) The results of licensing.

(4) Incident management data, including data on incident target(s), repeated or serious incidents, root cause
analyses, and quarterly review of incidents.

(5) Feedback from persons receiving services and their families.

(b) The provider shall adopt the following tasks as part of its quality improvement strategy:

(1) Goals that measure individual outcomes, experience, and quality of care associated with the receipt of
HCBS and related to the implementation of PSP. V
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(2) Target objectives that support each identified goal.

(3) Performance measures the provider shall use to evaluate progress.

(4) Identity of the person(s) responsible for the quality improvement strategy and structure that support this

implementation.

(5) Actions to be taken to meet the target objectives.

(c) A provider must review progress on the quality improvement strategy and update at least every 2 years.

(d) A provider shall maintain a written copy of the quality improvement strategy to be available for the

Department to review as part of provider monitoring.

(e) This section does not apply to a provider of HCBS in the Adult Autism Waiver and an individual provider
hired by a participant who is self-directing HCBS through the vendor fiscal/employer agent FMS option (SSW).
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Comment and Suggestion 6100.46

A state goal of the propose regulations is the “reduction of licensing duplication.” As
drafted, the proposed regulations do not account for the existence of ODP’s “Enterprise
Incident Management System (ElM)”. The Department should utilize the ElM system (or its
successors) to reduce the need for duplicate reporting.

It is suggested that (b) take in to account other outcomes of an investigation such as
inconclusive or uncoufirmed. In addition, the corrective actions, regardless of outcome, are
critical in the protection of the individual. A broader range of options is available and
appropriate as reflected in our changes to the text.

(c) The list of persons or entities who must report are redundant to 6100.40l 6100.405,
Incident Management.

The section identifies that abuse is “managed” and it appears that a more appropriate word is
“addressed.” Alleged, suspected, or confirmed occurrences of abuse are not managed, they
are addressed when they occur. To manage suggests that it is proactive, and this section is
dealing with when allegation, suspicion or infers confirmed abuse occurs. In that case the
actions are responsive to “address” and react to the allegation, suspicion, or confirmed
abuse.

Current wording does not take in to account other outcomes of an investigation such as
inconclusive or unconfirmed. The wording should be modified to take in to account that not
all investigations will confirm abuse or unconlirm abuse, and that the corrective actions
regardless of outcome are critical in the protection of the individual.

Also, current expectations within licensing regulations identify that an alleged or suspected
target being investigated for potential abuse may either be separated from working with
individuals or supervised at all times when working with individuals. This should be
considered.

§ 6100.46. Protective services.

(a) Abuse, suspected abuse and alleged abuse of an individual, regardless of the alleged location or alleged
perpetrator of the abuse, shall be reported and managed addressed in accordance with the following:

(1) The Adult Protective Services Act (35 P.S. §S 10210.101—10210.704) and applicable regulations.

(2) 23 Pa.C.S. § 6301—6386 (relating to Child Protective Services Law) and applicable regulations.

(3) The Older Adults Protective Services Act (35 P.S. § 10225.101—10225.5102) and applicable
regulations.

(b) If there is an incident of abuse, suspected abuse or alleged abuse of an individual involving a staff person,
consultant, intern or volunteer, the staff person, consultant, intern or volunteer may not have shall have no direct
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or unsupervised contact with an individual until the abuse investigation is concluded and it has been the

investigating agency has confirmed that no abuse occurred, or if abuse has been confirmed or is inconclusive,
that appropriate protective correction action measures have been implemented.

(c) In addition to the reporting required under subsection (a), the provider shall immediately report the
alleged or suspected abuse, suspected abuse or alleged abuse to the following: in accordance with the

• requirements of 6100.401 — 6100.405 Incident Management of this Chapter.

(1) The individual.

(2) Persons c1cnntei1 1w the individual.

(3) The Department. .

(‘1) The designated managing ei1L1Iy.

(\ T1- fr crnvrnr”pi,f nffir responsible for the intellectual disability program.

§ 6100.47. Criminal history checks.

(a) Criminal history checks shall be completed for the following persons:

(1) Full-time and part-time staff persons in any staff position.

(2) Support coordinators, targeted support managers and base-funding support managers.

(b) Criminal history checks shall be completed for the following persons who provide a support service

included in the PSP and who have direct contact with an individual:

(1) Household members who have direct contact whh nn

(2) Life sharers.

(3) Consultants.

(4) Paid or unpaid interns.

(5) Volunteers.

Comment and Suggestion 6100.47

(b) Direct contact is suggested to be moved to a position where it would apply to all of the

categories for purpose of clarification.

(c) References two authorities, OAPSA and CPS, but a reference to APS has not been

included. It should be included.
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(c) Criminal history checks as specified in subsections (a) and (b) -shall be completed in accordance with
the following:

(1) The Older Adults Protective Services Act (35 P.S. § 10225.101—10225.5102) and applicable
regulations.

(2) 23 Pa.C.S. § 6301—6386 (relating to Child Protective Services Law) and applicable regulations.

(d) This section does not apply to natural supports.

Comment and Suggestion 6100.48

PAR supports the subsection as written. Except that we note again that APS is not included
under subsection (a).

§ 6100.48. Funding, hiring, retention and utilization.

(a) Funding, hiring, retention and utilization of persons who provide reimbursed support services shall be in
accordance with the applicable provisions of the Older Adults Protective Services Act (35 P.S. § 10225.101—
10225.5102), 6 Pa. Code Chapter 15 (relating to protective services for older adults), 23 Pa.C.S. § 6301—
6386 (relating to Child Protective Services Law) and Chapter 3490 (relating to protective services). This
subsection applies to the following:

(1) Household members who have direct contact with an individual.

(2) Full-time and part-time staff persons in any staff position.

(3) Life sharers.

(4) Consultants.

(5) Paid or unpaid interns.

(6) Volunteers.

(7) Support coordinators, targeted support managers and base-funding support coordinators.

(b) Subsection (a) does not apply to natural supports.

§ 6100.49. Child abuse history certification.

A child abuse history certification shall be completed in accordance with 23 Pa.C.S. § 6301—63 86
(relating to Child Protective Services Law) and applicable regulations.
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Comment and Suggestion 6100.50

PAR applauds the recognition of the need for clear communications between providers and

the individuals they serve. There are significant costs associated with accommodating (a)

and (b). These costs are not included within the standard rate setting process and must be

paid by the Department separately at the market rate.

As a general expectation add “court appointed legal guardian(s) to list throughout the

regulations.

The provisions in this section are good and we support them but must ensure that they are

appropriately funded. 6100.50(b) indicates that assistive technology necessary to

communicate is provided. This technology should be part of the PSP and must be adequately

funded, whether services are through families, or provider agencies.

§ 6100.50. Communication.

(a) Written, oral and other forms of communication with the individual, court appointed legal guardian, and
persons designated by the individual, shall occur in a language and means of communication as best and to the
extent understood by the individual or a person designated by the individual.

(b) The Department shall ensure the individual shall hail be is provided with the assistive technology
necessary to effectively communicate, and will fund such provision.
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Comment and Suggestion 6100.51

The title should specify that this section provides guidance on grievance related to the
provision of HCBS services.

There is no way to assure that no retaliation occurs as required in 6100.51(d). Providers can
only assure they have procedures and expectations in place that retaliation does not occur,
and if it does that they will address it. Change the wording in 6100.5 1(d) to the following:

“(d) The provider shall include within organizational procedures an
expectation that there is no retaliation or threat of intimidation relating to the filing or
investigation of grievances,”

In (g)(5) and (6) it can be clarified that this review is separate from and not the same
“investigation” identified elsewhere in these regulations as well as associated licensing
regulations. This summary will clarify that an “investigation” with evidence analysis etc. is
not intended, but a summary of what occurred to address the grievance.

PAR suggests that (h) be altered to allow a more reasonable amount of time for the wide
variety and complexity of grievances. Subsection (i) should be altered accordingly.

§ 6100.51. Grievances related to the provision of an HCBS service.

(a) The provider shall develop procedures to receive, document and manage grievances.

(b) The provider shall inform the individual, and persons designated by the individual, upon initial entry into
the providers program and annually thereafter of the right to file a grievance and the procedure for filing a
grievance.

(c) The provider shall permit and respond to oral and written grievances from any source, including an
anonymous source, regarding the delivery of a suppo service.

(d) The provider shall include within organizational procedures an expectation that assure that there is no
retaliation or threat of intimidation relating to the filing or investigation of grievances.

(e) If an individual indicates the desire to file a grievance in writing, the provider shall offer and provide
assistance to the individual to prepare and submit the written grievance.

(f) The providers shall document and manage grievances, including repeated grievances.

(g) The provider shall document the following information for each grievance, including oral, written and
anonymous grievances, from any source:

(1) The name, position, telephone, e-mail address and mailing address of the initiator of the grievance, if
known.

(2) The date and time the grievance was received.
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(3) The date of the occurrence, if applicable.

(4) The nature of the grievance.

(5) The provider’s investigation review process and findings relating to the grievance.

(6) The provider’s actions to investigate review and resolve the grievance, if applicable.

(7) The date the grievance was resolved.

(h) The grievance shall be resolved within 21 days from the date the evance was received as promptly as
possible but in no more than 45 days.

(i) The initiator of the grievance shall be provided a written notice of the resolution or findings within 3-0 60
days from the date the grievance was received.

iinn ‘ v-.i

Comment and Suggestion 6100.52:

PAR is very encouraged by the enhanced focus on individual rights and protections

throughout these regulations and in associated licensing regulations. We believe that the

values represented in Everyday Lives are the core elements of encouraging increased

individual participation in community, and exercising their choice, control, and rights.

This section, however, as written, merely adds an unnecessary bureaucratic layer to providers

and families.

The concept of evaluating the potential and actual violation of rights is essential and, in fact,

is already appropriately covered in the Incident Management process which includes a

thorough investigation by an investigator who has been certified in the Department-approved

training. As part of the already well-established and robust Incident Management system,

outlined in 6100.401, all allegations of rights violations must be investigated. If a violation of

rights is confirmed, the existing process has established corrective action follow-up. PAR

supports the clear and currently existing requirements that thoroughly address any rights

violations. The proposed additional administrative duties and their associated costs are

unnecessary, inefficient and uneconomical. For example, according to the regulations, the

“rights team” is to meet every three months, regardless of whether any actual rights violations

occurred during that quarter. It appears to be an arbitrary requirement without any productive

purpose.

As an example, a Family living provider could accidentally open a bedroom door without

explicitly asking permission as the current regulations state, and this would constitute a

potential rights violation and be subject to the application of all the aspects of the rights team

review without any inquiry or possible need for investigation. As specified in this section, and

allegation of abuse, neglect or otherwise would require convening the rights team in addition

to the already established Incident Management process, which includes requiring changes to

the PSP as needed as a result of an incident investigation and outcome. This would simply add
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an additional layer of administrative burden and cost.

In addition any and all uses of restraint would need to be reviewed through the full convening
of the rights team, including the use of techniques which are used for emergency situations
and in dangerous situation, or even already included in a PSP. In associated licensing
regulations, a process exists for the oversight and appropriate management use of any
restrictive procedures, including restraint through restrictive procedures committee and the
ability to have a Human Rights Committee. This oversight has successfully worked to protect
the rights of individuals and have operated for decades.

(a) The provider shall have a rights team. The provider may use a county mental health and intellectual
disability program rights team that meets the requirements of this section.

b) The role of the rights team is to:

(1) Review each incident, alleged incident and suspected incident of a violation of individual rights as
specified in § 6100.181 6100.186 (relating to individual rhht’Y

(2) Review each use of a restraint as defmed in § § 6100.341 6100.345 (relating to positive intervention)
te

(i) Analyze systemic concerns.

(ii) Design positive supports as an alternative to the use of a restraint.

(iii) Discover and resolve the reason for an individual’s behavior.

(c) Members of the rights team shall include the affected individual, persons designated by the individual, a
family member or an advocate appointed by the designated managing entity if the individual is unable to speak
for Mmself, the individupi’s qnnr,nrt coordinator or targeted support manager, a representati ‘“-‘ +1-

m,nfed mnnno, renresentative.

(d) Members of the rights team shall be comprised UI a majonty wno uo not. nrnvc1 iirtrt nrinnrt to
individual.

(e) If a restraint was used, the individual’s health care F1auuoner shall be consulted.

(f) The rights team shall meet at least once every 3 months. .

(g) The rights team shall report its recommendations to the affected °

1Lm+ +b h++m mpptinoq and the decisions madq at the meetings.
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Comment and Suggestion 6100.53:

PAR supports this section as written with the changes below for purpose of clarity.

§ 6100.53. Conflict of interest.

(a) The provider shall develop and comply with a conflict of interest policy that is reviewed and approved by
the providertsfull governing board.

(b) The provider shall comply with the providers corict of interest policy.

(e) (b) An individual or a friend or family member of an individual may serve on the governing board but are
to recuse themselves from decisions where they may have a conflict of interest.

Comment and Suggestion 6100.54:

The added text clarifies the stated intent of the proposed regulation. Electronic methods of

format should be considered acceptable for maintaining records. Subsection (d) has been

made consistent with (c)(1).

The way they have it currently worded is very limiting in 6100.54 and would potentially have

unintended consequences by not permitting the record to be shared without written consent, For

example, the way it is written current, it would not allow the record to be viewed by specialists at

the provider, such as a behavior analyst or nurse. The section should be revised in 6100.54(b) to the

following to clarify that the record may be accessed by those responsible for the care of the

individual and by other who have the need to know and right under HIPAA.

(b) A provider shall not make individual records accessible to anyone other

than the following without the written consent of the individual or persons designated by the

individual

(1) Department;

Designated managing entity;

(3) Support coordinator, targeted support manager, or base-funded supports

coordinator;

(4) Business associates with signed business associate agreement;

(5) To those who are responsible for treatment, payment, or operation and/or

the continuity of care of the individual and/or;

(6) Others who are permissible by applicable Federal and Commonwealth

statute and regulation.



§ 6100.54. Rccordkccping Maintenance of records.

(a) The A provider kal4 may keep maintain individuals’ records in an electronic format, including the
records of individuals. Individuals’ records shall be maintained in conlidence.

(b) The provider may not make an individual’s records accessible to anyone other than the Department, the
desiated managing entity, and the support coordinator, targeted support manager or base funded support
coordinator without the written consent of the individual, or persons designated by the individual.

(b)A provider shall not make individual records accessible to anyone other than the following without the
written consent of the individual or persons designated by the individual

(1) Department;

(2) Designated managing entity;

(3) Support coordinator, targeted support manager, or base-funded supports coordinator;

(4) Business associates;

(5) To those who are responsible for treatment, payment, or operation and/or the continuity of
care of the individual and/or;

(6) Others who are permissible by applicable Federal and Commonwealth statute and regulation.

(c) Records, documents, information and financial books as required to be preserved under this chapter shall
be kept maintained by the provider in accordance with the following:

(1) For at least 4 years from the Commonwealth’s fiscal year-end or 4 years from the provider’s fiscal year-
end, whichever is later.

(2) Until any pending audit or litigation involving such records, documents, or information (financial or
otherwise) is completed is resolved.

(3) In accordance with applicable Federal and State statutes and regulations.

(d) If a program is completely or partially terminated, the records relating to the terminated program shall be
kept for at least 4 years from the date of termination.

5Resed-eap

Comment and Suggestion 6100.55

This proposed regulation must be rewritten to incorporate the Department’s proposed
tirnelines to be included in its waivers regarding an individual’s right to return to a residential
habilitation. Correspondingly, the Department must propose a regulation that details how the
provider will be paid for days when an individual is absent from service at the location due to
hospitalization or therapeutic leave.
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An nivnn1 hn9 the right to return to the individual’s residential habilitation location following hospital or
nccnrnnce with reserved nctr timelines r rfr1 in the Department’s Fpclernflv

-, amenamenl&

ENROLLMENT

§ 6100.81. HCBS provider requirements.

Comment and Suggestion 6100.81

Proposed regulatory text was deleted and new text is proposed for purposes of clarity,

reasonableness and fairness.

(a) The provider shall be qualified by the flnnrtmnt for each HCBS the provider intends to nrnvde nrnr

to providing the HGBS-

(a) New HCBS providers must complete and submit the following completed documents and verifications to
the Department prior to providing HCBS:

(1) A provider enrollment application, on a form specified by the Department.

(2) A medical assistance provider agreement, on a form specified by the Department.

(3) A home and community-based waiver provider agreement, on a form specified by the Department.

(4) Verification of compliance with § 6100.81(2) (relating to pre-enroliment provider qualifications).

(5) Verification of compliance with § 6100.476 (related to criminal history background checks).

(6) Documents required in accordance with the Patient Protection and Affordable Care Act, (Pub. L. No.

111-148).

(7) Verification of successful completion of the Department’s pre-enroliment provider training as

specified in § 6 100.142 (related to pre-enroilment training).

(8) Monitoring documentation.

(b) Prior to enrolling as a provider of HCBS, and on an nnnin basis following provider nrn11mnt the
applicant or provider shall comply with the following:

(b) Enrolled HCBS providers must maintain:

(1) Chapter 1101 (relating to general provisions).

(2) T-he Department’s monitoring documentation requirements as specified “
A)

monitoring compliance).

(3) The Department’s pre enrollment provider trnnn.

(1) Applicable licensure regulations, including Chapters 2380, 2390, 3800, 5310, 6400, 6500 and 6600,
‘Department of Health licensure regulations in 28 Pa. Code Chapters 51, 601 and 611 (relating to general
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information; home health care agencies; and home care agencies and home care registries) and any other
applicable licensure regulations.

(1) Copies of current licenses, as applicable and as specified in § 6100.8 1(2) (relating to provider
qualifications).

(2) Verification of compliance with § 6100.46 (related to criminal history background checks).

(c) The Department shall timely review and shall approve completed applications to provide HCBS.

(c) Evidence of compliance with applicable licensure relations in subsection (b)(1) is the possession of a
valid regular license issued by the Department or the Department of Health.

(1) If the applicant possesses a provisional license for the specific HCBS for which the applicant is applying,
the applicant is prohibited from enrolling in the HCBS program for that specific HCBS.

(2) This subsection does not prohibit a provider that possesses a provisional license from continuing
participation in the HCBS program once a provider is enrolled.

(d applicant may not be enrolled as a provider of HCBS if the Depaent issued a sanction in
accordance with § 6100.711 6 100.741 (relating to enforcement).

§ 6100.82. HCBS d

Comment and Suggestion 6100.82: The core aspects of this section can be easily
consolidated into section 6100.81. It is recommended that this section be deleted and core
aspects be streamlined and combined in to 6100.81 as noted above.

An applicant who wishes to operate an HCBS in accordance with this chapter shall complete and submit the
following completed documents to the Department:

(1) A provider enrollment application on a form specified by the Department..

(2) An HCBS waiver provider agreement on a form specified by the Department.

(3) Copies of cunent licenses as specified in § 6100.8 l(b)Q1) (relating to HCBS provider requirements).

(4) Verification of compliance with § 6100 47 (relatmg to criminal history checks)

(5) Verification of completion of the Department’s monitoring documentation.

(6) Verification of completion of the Department’s pre enrollment provider training.

Documents required in accordance with the Patient Protection and Affordable Care Act (Pub.L. No. 111

§ 6100.83. Submission of HCBS qualification documentation.

The provider of HCBS shall submit written qualification documentation to the designated managing entity or
to the Department at least 60 days prior to the expiration of its current qualification.
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§ 6100.84. Provision, update and verification of information.

The provider ofHCBS shall provide, update and verify information within the Departments system as part of
the initial and ongoing qualification processes.

§ 6100.85. Ongoing HCBS provider qualifications.

Comment and Suggestion 6100.85:

Suggested text is added to 6100.85 to assure consistency with state law regarding the

applicability and enforcement of Department policy and procedures through the adoption of

regulations. Mandates that are expressed in the form of duties and obligations must be

adopted in accordance with the Commonwealth’s rulemaking process.

Consistent with the 5-year waiver renewal, subsection (b) is suggested to require 5-year

provider qualification.

It is noted in (c)(1) that any “noncompliance with this chapter” is grounds for potential

requirement of to re-verification for continued eligibility more frequently. It is a concern that

any aspect of noncompliance can result in these action. It is recommended that

“noncompliance” be replaced with “nonconformity” as noted elsewhere, and that “significant

or repeated” be added before “nonconformity.”

It is noted in (c)(2) that any “noncompliance” with a corrective action plan, directed

corrective action plan” is also grounds for potential requirement of to re-verification for

continued eligibility more frequently. It is a concern that any and all aspects that are not

implemented, even if minor could result in this impact. Even more concerning is that a

directed corrective action plan in which a provider may not even agree and attempt to appeal

could result in this outcome if not followed.

6100.85(c)(4) identifies that “improper enrollment in the HCBS program is a reason for

requiring a greater frequency. It is unclear why improper enrollment (perhaps incidental

and/or in error) would potentially result in increased frequency in qualification.

(a) fhe A provider shall comply with the Departments Federally approved waivers and waiver amendments,

or the State plan, as applicable provisions of applicable HCBS waivers, State Plan and amendments thereto, as
the provisions of those waivers and the state plan are reflected in duly promulgated state regulations.

(b) The provider’s qualifications to continue providing HCBS will be verified at intervals specified in the
Federally approved waiver, including applicable Federally approved waiver amendments, or the State plan, a
applicable every 5 years.

eThe Department may require a providertsqualifications to be verified for continued eligibility at an
interval more frequent than the Federally approved waiver, including applicable Federally approved waiver
amendments, or the Medical Assistance State plan, due to one of the following:

(1) Noncompliance with tMs chapter as determined by motong as specified in § 6100A2 (relating to
monitoring compliance).
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(2) Noncompliance with a corrective action plan, or a uueLeu uneciiuij nHnn nlnn as issued or appro
by the designated managing entity or the Deportment.

(3) The issuance of a provisional license by the Department.

(4 Tmnrnnr eollment in the HCBS program.

(d(c) Neither a provider nor its staff persons who may come into contact with an individual may be listed on
the Federal or State lists of excludable persons such as the following: Providers may not employ, contract with
or be governed by a person or persons listed on the Federal or Commonwealth current applicable lists of
persons excluded from participation in the Medicare and Medicaid programs.

(1) System for award management.

(1 List of excludable nrnn individuals and entities.

(3) Medicheck list.

§ 6100.86. Delivery of HCBS.

Comment and Suggestion 6100.86

This regulation is unnecessary. Its terms are otherwise included in other sections of this
chapter. If the Department, however, determines to maintain this regulation, it must be
redrafted as suggested below.

(a) The provider shall deliver only the HCBS for which the provider is determined to be qualified by the
designated managing entity or the Department.

(b) The provider shall deliver the HCBS in accordance with this Chapter. the Federally approved waiver,
including applicable Federally approved waiver nmnmnt and the Medic Assistance State lnn as
applicable.

(c) The provider shall deliver only the HCBS to an individual who is authorized to receive that HCBS. A
provider shall only be reimbursed for the delivery of HCBS to an individual who is authorized to receive that
HCBS.

(d) The provider shall deliver the HCBS in accordance with the individual’s PSP.

TRAINING

§ 6100.141. Annual training plan.
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Comment and Suggestion 6100.141: The purpose and intent of a training plan is to address

the needs of the clients or the organization. The training plan must be created based on an

assessment that is, by defmition, unique to the individual. As provider organizations analyze

the needs of the people they support, the knowledge created in the field and their assessment

of performance, a flexible, customized, quality focused plan will emerge. As proposed, the

regulation is overly prescriptive. This new section collapses the critical elements of section

141 and 143 into one streamlined and accountable set of standards that maintain the basics,

and account for changing best practices.

Interns and volunteers should not be included as required to go through the training process

(originally in 6100.143 (b)(3)). The interns and volunteers are time limited, and, additionally,

the information they need should already be included in the orientation. Requiring the same

training plan for these positions as paid/contracted persons is not only costly to the provider

but would prevent many otherwise engaged people from volunteering. Removing them from

the required personnel list will cut down the training cost.

This section, as it relates to Chapter 6500, creates significant disincentives for contracted and

potential lifesharers as it implicates IRS and Department of Labor requirements regarding

independent contractor status.

Collapse 6100.141 and 6100.143 into one section.

(a) The provider shall design an annual training plan based on the needs of the individuals as specified in the
individuals’ PSPs, the provider’s quality management plan and other data and analysis indicating training needs.

The provider shall design an annual training plan based on the needs specified in the individual’s PSP and the
provider’s quality improvement strategy.

(b) The annual training plan must shall include the provider’s orientation program as specified in § 6100.142
(relating to orientation program).

(c) The annual training plan must shall include training aimed at intended to improvinge the knowledge,

skills and core competencies of the staff persons and others to be trained.

(d) The annual training plan must in&.ude the following: The plan shall address the need for training in such

matters as rights, facilitating community integration, honoring individual choice and supporting individuals to

maintain relationships.

(1 The title of the position to be trained.

rprniir franin courses, includina trauma rnnr hnur for each mnini,

-( Records of orientation and traig, including the traig soce, content, dates, lenh of training,
ui certificates received and persons attending, shall be lcent

(f) The provider shall keep a traming record for each rnn trained.
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(e) The plan will train staff about their responsibilities regarding the promotion of individual rights and the
reporting of suspected rights violations, abuse or neglect in accordance with the regulations that define those
rights and responsibilities.

(f) The plan will train staff about the safe and appropriate use of positive interventions, including the training in
the plans which are unique for any one person served.

(g) The plan shall include paid staff with client contact.

(h) The annual training plan shall include the following:

(1) the title of the position to be trained.

(2) the required training courses including the training course hours for each position.

(i) Records of orientation and training including the training source, content, dates, length of training, copies of
certificate receive and persons attending shall be maintained.

(j) The provider shall maintain a training record for each person trained

§ 6100.142. Orientation program.

Comment and Suggestion 6100.142

As written, the regulation mandates training persons who will rarely or never be involved in
direct service. It adds unnecessary cost and misuses resources. The proposed edits reduce the
need for unnecessary training and related costs.

This section pertains to licensed providers. Accordingly, references to AWC (agency with
choice), OHCDS should be deleted. Payment rates must account for the significant additional
costs that will be incurred by unlicensed providers and transportation trip providers to comply
with this section. This list is not inclusive and presumes that transportation mile individuals
(OHCDS/AWC) who are reimbursed but not household members do not require training.
Also, the inclusion of volunteers and management staff is problematic for unlicensed
providers, transportation trip, AWC and OHCDS providers. The Department must reconsider
this section as it relates to all services, provider types and service delivery models.

For example, requiring clinicians, insofar as they are classified as consultants, to undergo the
training in (b) has been identified by experts in the ID/A field as a barrier to receiving the
supports and services of those clinicians. Other fields do not require clinicians to undergo this
type of training. Requiring them to undergo this training is neither practical nor necessary and
would incur significant additional cost.

(a) Program and direct support professional staff, prior to working alone with individuals, and within 30 days
after hire or starting to provide support to an individual, the following shall complete the orientation program as
described in subsection (b)+

11 fiscal staff””
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and ancilla
-

(3) Direct support staff persons, including fall time and p time staff persons.

(4) Household members who will provide a reimbursed support to the individual.

( T

(6 Volunteers who will work al

(7) Paid and unpaid interns who will work alone with individuals.

(R’ Consultants who will work alone with individuals.

(b) The orientation program must shall encompass the following areas:

(1) The application of person centered vnrtr nr1nn rntn 9ciHtntnu nnmmirnft

incirn1-nri nnrncr choice and suuoorL,

(2)(l) The prevention, detection and reporting of abuse, suspected abuse and alleged abuse in accordance
with the Older Adults Protective Services Act (35 P.S. § 10225.101—10225.5102), 6 Pa. Code Chapter 15
(relating to protective services for older adults), 23 Pa.C.S. § 6301—6386 (relating to Child Protective
Services Law), the Adult Protective Services Act (35 P.S. § 10210.101—10210.704) and applicable
protective services regulations.

(3) (2) Individual rights.

(4) (3) Recognizing and reporting incidents.

(5) Job related knowledge and skills.

(c) Records of orientation training, including the training source, content, dates, length of training, copies of
certificates received and persons attending shall be maintained for each person trained.

6100.143. Annual trinin

Comment and Suggestion 6100.143: PAR recommends that AWC and OHCDS be removed

from the regulations and that Transportation Trip and Unlicensed home and community based

providers be excluded from 6 100.143 as written. Training list pertains to licensed providers

and impedes the promotion of family support models of service delivery. A prescribed

number of hours for training will not support appropriate training specific for the individual

and does not afford the opportunity for families/participants and the unlicensed providers and

Transportation trip providers that support them with the type and frequency of training that is

needed for the individual. When there are established mandates to hours versus individuality,

the service quality and the opportunity to support the values of ODP and Everyday Lives is

lost. Also, the current unit rates will not support the increase in training requirements.

Optimally, AWC and OHCDS providers will be removed from 6100 regulations and

Llicensed providers and transportation trip providers should have separate training
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Sections 6100. 141—6100.143 (relating to annual training plan; orientation program; and annual training) do
not apply to natural supports.

INDIVIDUAL RIGHTS

§ 6100.181. Exercise of rights.

Comment and Suggestion 6100.181

Suggested text is added for clarity. Deleted text appears redundant or otherwise unnecessary.

(a) An individual may not be deprived of rights as provided under § 6100.182 and 6100.183 (relating to

rights of the individual; and additional rights of the individual in a residential facility) except if modifications to

rights are necessary to mitigate risk, the modifications will be determined by the PSP Team and represented in

the PSP.

(b) An individual shall be continually supported to exercise the individual’s rights. An individual shall be
provided services and accommodations to assist the individual to understand and to actively exercise rights as
he/she chooses. The services and accommodations necessary for the individual to understand and actively
exercise rights as he/she chooses shall be funded by the Department as part of the PSP.

(c) An individual shall be prov t1 qirnnni and accommodation nPcenrv to be able to understand and
ii vic,i,t’

(4)(c) An individual may not be reprimanded, punished or retaliated against for exercising the individual’s
rights.

(e)(d) A court’s written order that restricts an individual’s rights shall be followed.

(f)(e) A court-appointed legal guardian may exercise rights and make decisions on behalf of an individual in
accordance with a court order.

g)(f) An individual who has a court-appointed legal guardian, or who has a court order restricting the
individual’s rights, shall be involved in decision making in accordance with the court order.

(h)(g) An individual has the right to designate persons to assist in decision making on behalf of the
individual.

§ 6100.182. Rights of the individual.

Comment and Suggestion 6100.182:

Suggested edits reflect the recommendations of qualified intellectual disability professionals

and families.

(a) An individual may not be discriminated against because of race, color, creed, disability, religious
affiliation, ancestry, gender, gender identity, sexual orientation, national origin or age.
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(b) An individual has the right to civil and legal rights afforded by law, including the right to vote, speak
freely, and practice the religion of his/her choice or to practice no religion.

(c) individu may not be abused, neglected, mistreated, exploited, abandoned or subjected to corporal
punishment. An individual has the right to be free from abuse, neglect, mistreatment, exploitation, abandonment
or be subjected to corporal punishment.

(d) An individual shall be treated with dignity and respect.

(e) An individual has the right to make choices and accept risks. An individual has the right to make informed
choices and accept personal risks that do not pose a threat to the individual’s and/or another person’s health,
safety, or well-being and in accordance with his/her PSP.

(f) An individual has the right to refuse to participate in activities and supports services.

(g) An individual has the right to control the his/her individuals own schedule and activities in accordance
with his/her PSP.

(h) An individual has the right to privacy of person and possessions.

(i) An individual ha.s the right of access to and security of the individual’s possessions.

(i)(h) An individual has the right to choose a willing and qualified provider.

(k) An individual has the right to choose where, when and how to receive needed supports.

(1) An individual has the right to voice concerns about the supports the individual receives.

(m) (i) An individual has the right to assistive devices and support to enable communication at all times.

(n) (j) An individual has the right to participate in the development and implementation of the PSP.

§ 6100.183. Additional rights of the individual in a residential facility.

Consistent with an individual’s PSP, individuals have the following additional rights:

(a) An individual has the right to receive scheduled and unscheduled visitors, and to communicate and meet
privately with persons of the individual’s choice, at any time.

(b) An individual has the right to unrestricted access to send and receive mail and other forms of
communications, unopened and unread by others.

(c) An individual has the right to unrestricted and private access to telecommunications.

(d) An individual has the right to manage and access the individual’s own finances.

(e) An individual has the right to choose persons with whom to share a bedroom.

(f An individual has the right to furnish and decorate the individual’s bedroom and the common areas of the
home in accordance with § 6100.184 and 6100.444(b) (relating to negotiation of choices; and lease or
ownership).
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(g) An individual has the right to lock the individual’s bedroom door.

(h) An individual has the right to access food at any time.

(i) An individual has the right to make informed health care decisions.

6100.184. Negotiation of choices.

Comment and Suggestion 6100.184:

PAR supports this section as written.

(a) An individual’s rights shall be exercised so that another individual’s rights are not violated.

(b) Choices shall be negotiated by the affected individuals in accordance with the provider’s procedures for
the individuals to resolve differences and make choices.

§ 6100.185. Informing of rights.

(a) The provider shall inform and explain individual rights to the individual, and persons designated by the
individual, upon entry into the program and annually thereafter.

(b) The provider shall keep a statement signed by the individual, or the individual’s court-appointed legal
guardian, acknowledging receipt of the information on individual rights.

§ 6100.186. Role of family and friends.

Comment and Suggestion 6100.186: Suggested text is intended to clarify providers’

responsibilities in balancing individuals’ interests and decision making.

The nature and extent of family involvement is determined at the PSP planning meeting.

(a) The provider shall facilitate and make the accommodations necessary to support an individual’s visits
with family, friends and others, at the direction of the individual.

(b) The provider shall take reasonable steps to facilitate appropriate involvement and encourage
participation of an individual’s and make the accononodations necessary to involve the individual’s family and
friends and others in decision making, planning and other activities, at the dfrection of the individual.

PERSON-CENTERED SUPPORT PLAN

§ 6100.221. Development and revisions of the PSP.

Comment and Suggestion 6100.221:

PAR is pleased to see the inclusion of an expectation that there is one plan for the individual

as included in 6100.22 1(a) and supports this provision.
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New text is proposed to add clarity.

6100.221(d) has been changed to be consistent with the language in the corresponding
licensing chapters and to allow the PSP team sufficient time to develop a comprehensive PSP
and not to delay individuals’ receipt of services.

Suggest that 6100.22 1(g) be deleted as redundant after the proposed changes.

(a) An individual shall have one approved and authorized PSP that identifies the need for supports services,
the supports services to be provided and the expected outcomes. The PSP is intended to ensure that services are
delivered in a manner reflecting individual preferences consistent with an individual’s health, safety, well-being
and personal preferences as agreed upon by the PSP team so as to promote individuals’ opportunities in
accordance with “Everyday Lives: Values in Action” (2016 edition).

(b) An individual’s service implementation plan must be consistent with the PSP in subsection (a).

(c) The support coordinator or targeted support manager shall be responsible for the development of the PSP,
including revisions, in cooperation collaboration with the individual and the individual’s PSP team.

(d) The initial PSP shall be developed prior to the individual within 60 days of completion of the individual’s
assessment receiving a reimbursed support.

(e) The PSP shall be revised when an individual’s needs or support system changes and upon the request of
an individual or the individual’s family or the provider.

(f The initial PSP and PSP revisions must be based upon a current assessment. The PSP and PSP revisions
will be developed with a current valid assessment and the input of the individual and the PSP team.

(g) The individual and persons designated by the individual shall be involved in and supported in the initial
development and revisions of the PSP.

(h) (g) The initial PSP and PSP revisions shall be documented on a form specified by the Department.

§ 6100.222. The PSP process.

Comment and Suggestion 6100.222:

Essential content has been incorporated into 6100.221

ocess shall be directed by the individual.

The PSP nynrpqq shall:

(1) Invite and include persons designated by the individual.

(2) Provide accoodation and facilitation to enable the in’” --A ÷,- -,1 ÷1-

rci “pet nCT nt the r1rertinn nfthe t,divirhin1
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(3) Be conducted to reflect what is important to the individual to ensure that supports are delivered in a
manner reflecting individual preferences and ensuring the individual’s health, safety and well being.

(‘fl Prnvr rnrv infonnation and support to ensure that the individual directs the PSP process tn th

maximum extent possible.

(5) Enable the individual to make infomied choices and decisions.

(6) Be timely in relation to the needs of the individual and occur at intervals, times and loca
and convenience to the individual and to persons designated by the individual.

(7) Be communicated in clear and understandable language.

(8) Reflect cultural considerations of the individual.

ro ---i -c-s11-.’r,—-- ‘ DQD
-.i Ft--.Y guiueuiie uoivmg wsagrecmeuL Lflj115 A

(10) Establish a method for the individual to request updates to the PSP.

(1 1) Record the alternative supports that were considered by the individual.

§ 6100.223. Content of the PSP.

Comment and Suggestion 6100.223

Text is proposed or deleted to reflect input of industry professionals and to enhance clarity

and avoid confusion.

The PSP must include the following elements:

(1) The individual’s strengths, preferences and functional abilities.

(2) The individual’s assessed diagnoses, clinical and support needs.

(3) The individual’s goals and preferences such as those related to relationships, community participation,
employment, income and savings, health care, weliness and education.

(4) Individually identified, person-centered desired outcomes.

(5) Supports Services necessary to assist the individual to achieve desired outcomes.

(6) The provider of the support.

(7) Natural supports.

(8) The type, amount of units, duration and frequency for the support specified in a manner that reflects the
assessed needs and choices of the individual. The schedule of support delivery shall be determined by the PSP
team and provide sufficient flexibility to provide choice by the individual.

(9) The individual’s communication mode, abilities and needs.
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(10) Opportunities for new or continued community participation.

(1 1-)--(1 0) Active pursuit of competitive, integrated employment as a first priority, before other activities or
supports are considered, as applicable.

(12) Education and learning history and goals.

(4-3.) (11) The level of needed support, risk factors, dangerous behaviors and risk mitigation strategies, if
applicable.

(14) (12) Modification of individual rights as necessary to mitigate risks, if applicable. The PSP as approved
by the PSP team is presumed to be consistent with an individual’s rights and is the governing document for
rights purposes.

(15) (13)-Health care information, including a health care history.

(16) The individualtschoice of the provider and sening in which to receive supports.

(17) Excluded, uunecessary or inappropriate supports.

(18) (14) Financial information, including how the individual chooses may choose to use personal funds
based on history and communicated interest.

(19) (15) A back up An alternative plan to identify a needed support as identified by the PSP team if the
absence of the designated support person would place the individual at a health and safety risk.

(20) (16) The person or entity responsible for monitoring the implementation of the PSP.

24-) (17) Signatures of the PSP team members and the date signed.

(18) If the individual has a known behavioral support need, it must be identified in the PSP, or if a new
behavior is identified, it must be added to the PSP.

(19) The individual’s participation in community employment and other integrated services will be based on
the PSP process.

§ 6100.224. Implementation of the PSP.

Comment and Suggestion 6100.224:

Text has been revised to clarify responsibility regarding implementation of the PSP.

The PSP should identify any providers who have agreed to implement the plan (including any revisions). The
provider(s) identified in the PSP shall implement the PSP, including revisions.

§ 6100.225. Support coordination and TSM.

(a) A support coordinator or targeted support manager shall assure the completion of the following activities
when developing an initial PSP and the annual review of the PSP:
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(1) Coordination of information gathering and assessment activity, which includes the results from
assessments prior to the initial and annual PSP meeting.

(2) Collaboration with the individual and persons designated by the individual to coordinate a date, time and
location for initial and annual PSP meetings.

(3) Distribution of invitations to PSP team members.

(4) Facilitation of the PSP meeting, or the provision of support for an individual who chooses to facilitate his
own meeting.

(5) Documentation of agreement with the PSP from the individual, persons designated by the individual and
other team members.

(6) Documentation and submission of the PSP reviews, and revisions to the PSP, to the Department and the
designated managing entity for approval and authorization.

(7) If the PSP is returned for revision, resubmission of the amended PSP for approval and authorization.

(8) Distribution of the PSP to the PSP team members who do not have access to the Department’s
information management system.

(9) Revision of the PSP when there is a change in an individual’s needs.

(b) A support coordinator or targeted support manager shall monitor the implementation of the PSP, as well
as the health, safety and well-being of the individual, using the Department’s monitoring tool.

§ 6100.226. Documentation of for support delivery.

Comment and Suggestion 6100.226:

Subsections (c) and (e) should be deleted regarding documentation every time a service is

rendered, as they are overly prescriptive and simply paraphrase the provisions of Chapter

51.16 (d) (1) — (7). The Department recognizes that it is inappropriate to require such

documentation each time a service is provided, rather than on a monthly basis.

Subsection (f) is suggested to be deleted as it is an unnecessary task and is overly prescriptive.

Suggest replacing “for” with “of’ in 6 100.226 to more clearly state that a service must be

documented for billing purposes.

(a) Documentation of for support service delivery related to the individual shall be prepared by the provider

for the purposes of substantiating a claim.

(b) Documentation of for support service delivery must relate to the implementation of the PSP rather than
the individual’s service implementation plan as specified in § 6 100.221(b) (relating to development of the
PSP).

Th rn,-ivr1r ‘hn11 dnriirnent cirnnnvt clPlvery each time a suonort
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(4) (c) Documentation ef for support service delivery may be made on the same form if multiple supports
services are provided to the same individual, by the same provider and at the same location.

(e) Documentation of qnnnn delivery must include the followa

(1) The name of the individual.

(2) The name of the nrnvider.

iu uw, name, title and signature of the person completing the documentation.

(4) A summary support was delivereil who delivered the sunoort, when the wa
delivered and where the unnnrt was delivered.

(5) The amount, frequency and ‘-“ support as 9necif1 in the PSP.

(6) The outcome of the irnnn delivery.

(7) A record of the time worked, or the time that a suppuiL wa ueiivreu, iu support the claim.

(f The provider, in cooperation with the support coordinator or the targeted support manager and the
individual, shall complete a review of the documentation of support delivery for each individual, every 3
months, and document the progress made to achieving the desired outcome of the supports provided.

(g) (d) The provider shall keep maintain documentation of support delivery.

EMPLOYMENT, EDUCATION AND COMMUNITY PARTICIPATION

§ 6100.261. Access to the community.

Comment and Suggestion 6100.261: The individual must have access to the community; this
is not only a right that must be supported but a requirement of the Community Rule. PAR
fully supports this initiative. To enable successful and complete access requires essential
policy and financial support from the Commonwealth.

6100.261(b) includes the term “ongoing” as it relates to opportunities for access to
community. This is a subjective term which is not measurable and must be removed.

(a) The provider shl provide the individual with the support necessary to access the community in
accordance with the individuals PSP. The Department shall ensure the availability of necessary and essential
funding to support access by individuals to their communities in accordance with their PSPs.

(b) The individual shall be provided ongoing opportunities and support necessary to participate in
community activities of the individuals choice. An individual shall be afforded the same degree of community
access and choice to participate in community activities as an individual who is similarly situated in the
community, who does not have a disability and who does not receive an HCBS. A provider shall assist the
individual in accessing opportunities to participate his/her community consistent with (a) above.

(c) The individual shall be afforded the same ucglce ui. Community access and choice as an mdividual wr
cOmmunity, who does not have a r1inhiHtv nn1 u’hn i1ne’ nnt receive nn T-TCPS
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§ 6100.262. Employment Supports and Opportunities.

Comment and Suggestion 6100.262:

Revised text is suggested for clarity and reasonableness.

(d) Is suggested to be deleted and added to 6 100.263

Individuals who have a desire for competitive employment, or other work and volunteer

opportunities should have increasingly available opportunities to achieve this. This goal is

shared by many, but requires the leadership and support from the Department and business

community. The Department must provide adequate financial support and funding as part of

the PSP for those who require services to support the employment outcomes.

It must also he recognized that within choice, control, and exercise of rights that some

individuals will not desire to participate or seek competitive employment or other such

opportunities. This right must also be respected ad taken in to account when addressing these

areas within regulation and PSP process. Suggested revisions take in to account this aspect as

well.

(a) The individual shall have active anu ullguulg oppu1Lumu uu ui uppun necessary to seek and retain
employment and work in competitive, integrated settings. The Department shall assure that the SC or TSM have
the technical resources to assist individuals who want to seek and retain employment in competitive, integrated
settings though the provision of information and education about employment opportunities, including the
availability of OVR services.

(b) Authorization for a new prevocational support for an individual who is under 25 years of age shall be
permitted oniy after a referral is made to the OVR and the OVR either determines that the individual is
ineligible or closes the case.

(c) At the annual PSP revision, the individual Eligible individuals shall be offered appropriate opportunities
related to the individual’s skills and interests, and encouraged to seek competitive, integrated employment, at
each annual PSP review. Including but not limited to transitional work services, vocational skills building
through Supported Employment, ongoing OVR counseling in a pre-vocational facility, and participation in
career club activities offered through community habilitation programs.

(d) The suppurt uuuiuliiawi u LaigLu suppurL manager shall provide education and information to the
individual about r.nrnr,efiHv nfrntM pmn1nvmpt and the OVR services.

§ 6100.263. Education.

Comment and Suggestion 6 100.263: It is excellent to see the Department’s commitment to

the educational opportunities for individuals. The recommendation is made to clarify that it is

not the provider responsibility to fund such educational opportunities, but the Department’s

responsibility.
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If identified in the individual’s PSP as necessary to support the individual’s pursuit of a competitive,
integrated employment outcome or identified in the individual’s PSP for employment approved by the OVR, an
individual shall have access to a full range of options that support participation in the following post-secondary
education and the SC shall assist the individual to obtain the funding source for such options:

(1) Technical education.

(2) College and university programs.

(3) Lifelong learning.

(4) Career development.

TRANSITION OF SERVICES

Comment and Suggestion: This term can refer to a number of different forms of transition,
and so might be confused with transition services between education and adult services. To
clarify, the word “of services” should be added to the title and to 6100.301 (a).

§ 6100.301. Individual choice.

(a) Influence may not be exerted by a provider when the individual is considering a transition of services to a
new provider. -

(b) An individual shall be supported by the support coordinator or the targeted support manager in exercising
choice in transitioning to a new provider.

(c) An individual’s choice to transition to a new provider shall be accomplished in the time frame desired by
the individual, to the extent possible, and in accordance with this chapter.

§ 6100.302. Transition to a new provider.

Comment and Suggestion 6100.302: It is suggested that § 6100.306 and 6100.307 be
incorporated into 6 100.302 for clarity.

An individual should be provided a copy of their medical information if they move to an
independent setting.

(a) When an individual transitions to a new provider, the current provider and new provider shall cooperate
with the Department, the designated managing entity and the support coordinator or the targeted support
manager during the transition between providers.

(b) The current provider shall:

(1) Participate in transition planning to aid in the successful transition to the new provider.

(2) Arrange for trnivnnrtntinn nf the individual to visit the nr--- -

I. .1 1 1. -

support.
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( Close nenn incidents in the Dnnrtment’s nfnrrnntnn mmncypmprit ‘v9tem

(b) The SC or TSM shall assist in coordination of the transition planning activities during the transition

period.

(c) The current provider shall: Participate in transition planning to aid in the successful transition to the new

provider.
(1) Arrange for transportation of the individual to visit the new provider, if transportation is included in the

support.
(2) Close pending incidents in the Department’s information management system.

(d) The previous provider shall:

(1) transfer copies of individual records to the new provider prior to the date of transfer.

(2) maintain a copy of the individual records in accordance with § 6100.52 concerning records.

§ 6100.303. Reasons for a transfer or a change in a provider.

Comment and Suggestion 6100.303:

As drafted, this section does not reflect common experiences of providers. Providers work

with individuals and their families to develop and maintain services in accordance with each

individual’s PSP as the individual’s needs change and preferences change. When the provider

believes it cannot meet the individuals’ needs or expectations the provider notifies ODP to

assist in transitioning the individual to another provider or program. The provider should not

be responsible for finding another program and continuing service when it has notified the

individual, SC, and the Department that it is no longer able to serve that individual. It is the

Department’s responsibility to provide individuals with access to services and to find

appropriate and willing provider. Text is suggested to clarify responsibilities and outcomes.

(a) The following are the only grounds for a change in a provider or a transfer of an individual against the

individual’s wishes:

(1) The individual is a danger to the individual’s self himself/herself or others, at the particular support

location, even with the provision of supplemental supports.

(2) The individual’s needs have changed, advanced or declined so that the individual’s needs cannot be met

by the provider, even with the provision of supplemental supports and/or additional funding.

(3) Meeting the individuals needs would require a significant alteration of the provider’s program or building

or additional funding.

(4) Circumstances outside of the provider’s control that create an undue burden, safety risk, irreconcilable

rights violation or inability to effectively provide the HCBS as necessary in the PSP, or based on changing

needs that cannot be accommodated by the provider.

(b) The A provider may not change a support provider or transfer an individual against the individuaPs

his/her wishes in response to an individual’s exercise of rights, voicing choices or concerns or in retaliation to

filing a grievance.
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§ 6100.304. VvTritten notice.

• Comment and Suggestion 6100.304:

Text is proposed to provide clarity and consistency.

(a) If the individual chooses another provider, the PSP team shall provide written notice to the provider, the
individual, the individual’s guardian(s), the individual’s family, the PSP team members, the designated
managing entity and the SC or TSM following at least 30 days prior to the transition to a new provider. The
transition of service providers may be sooner than 30 days, if agreed upon by both parties.

(1) The provider.

(2) The individual.

(3) Persons designated by the individual.

(1) The PSP team members.

(S’ The designated managing tn ‘liv.

(6) The support coordinator or targeted support manager.

(b) If the provider is no ‘onger able or willing to provide a support for an individual in accordance with § 6100.303
(relating to reasons for a transfer or a change in a provider), the provider shall provide written notice to the following
at least ‘15 days prior to the date of the proposed change in support provider or transfer: For service providers such as
transportation, homemaker and vendor services, a PSP Team meeting may not be necessary. The SC shall assist the
individual to make such changes in those circumstances.

(1) The individual.

(2) Persons designated by the individual.

(3) The PSP team mernoers.

(4) The designated managing entity.

(5) The support courumw.ur ur argeieu support manager.

(6) The Department.

(c) The provider’s wnueu uuiie specified in subsection (b) must include the follog:

(1) The individual’s name master

(2) The cuient provider’s name, address and master provider ifldex number

(3) The support that the provider is unable or unwilling to provide or for which the individual chooses
another provider.
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(c) If a provider is no longer able or willing to provide a support(s)for an individual in accordance with the
provisions specified in § 6 100.303 (relating to reasons for a change in a provider or a transfer), the provider
shall provide written notice to the individual, guardian(s), the individual’s family, the PSP team members, the
designated managing entity, the SC or TSM and the Department, at least 30 days prior to the date of the
proposed change in service provider or transfer.

(1) The location where the support is currently provided.

(5) The reason the provider is no longer able or vlling to provide the support as specified in § 6100.303.

(6) A description of the efforts made to address or resolve the issue that has led to the provider becoming
unable or unwilling to provide the support or for which the individual chooe pruvlaer.

(7) Suggested time frames for transitioning the delivery of the support to the new provider.

(d) A provider shall provide written notification to the Department and the designated managing entity
immediately if the provider is no longer able to provide a home and community-based support due to an
immediate health and safety risk to the individual.

(e) The provider’s written notice specified in (c) shall include the following:

(1) The individual’s name and master client index number.

(2) The current provider’s name, address and master provider index number.

(3) The service that the provider is unable or unwilling to provide or for which the individual chooses another

provider.
(4) The location where the service is currently provided.

(5) The reason the provider is no longer able or willing to provide the service’s specified in § 6100.303.

(6) Suggested time frames for transitioning the delivery of the service to the new provider.

§ 6100.305. Continuation of support.

Comment and Suggestion 6100.305:

Ln some instances, providers will need additional resources and nds to continue services.

The provider shall continue to provide the authorized support during the mutually agreed upon transition
period to ensure continuity of care with additional reimbursable services as necessary. If agreement is unable to
be reached concerning a transition period, a provider shall provide services to the time of the discharge date.
The parties may enter in to an expedited grievance process with the Department to immediately address the
individual’s needs. The Department shall pay the provider for the actual costs incurred by the provider to care
for and support the individual during the transition period, until a new provider is approved by the Department
and the new support is in place, uniess otherwise directed by the Department or the designated managing entity.

§ 6100.306. Transition planning.

Comment and Suggestion 6100.306:

This section should be included within section 6 100.302
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‘The support coordinator or targeted iL

including scheduling and participating in nil frnuritinn nlnnninu n’wptinc uliirin th tvnnqitinn nrin1

u.Luu.3u i • i i-jii,iii- pi records.

Comment and Suggestion 6100.307:

This section should be included within section 6 100.302

(a) The provider shall transfer a copy of the individual record to the new provider prior to the day of the
transfer.

(b) The previous provider shall maintain the original individual record in accordance with § 6100.54
(relating to recordkeeping).

POSITIVE BEHAVIOR INTERVENTION

§ 6 100.341. Use of a positive intervention.

Comment and Suggestion 6100.341:

This section can be incorporated into 6 100.343

Based on the stated definition of dangerous behavior in this section, it is noted that not all
behaviors will rise to level considered “dangerous.” However, many precursor behaviors, or
less intense behaviors may still be challenging, and good clinical intervention will be to
intercede at this level before escalation to more problematic or dangerous behaviors. This
should be taken in to account in this section since the intent is to use the least restrictive and
positive interventions possible.

1116100.341(b) the word intrusive is used, and I believe it would be better to clearly represent
the least “restrictive” intervention is to be used, This is a widely used term and clearly
communicates to the reader what is intended.

6100.341(c) should take the definitions used and move them to the definition section of this
chapter for applicability throughout the chapter as necessary and to maintain consistency. The
definitions are recommended to be modified to the following and moved to the definitions
section of the chapter.

Several aspects of the provisions in this section are recommended to be modified, added, or
delete. The identification of challenging behaviors, which may or may not reach a level of
dangerous based on the definition, should be identified. The idea is that behavior is addressed
in the least restrictive manner possible, focuses on positive interventions. The best
opportunity to do this is before the behaviors escalate to a level of dangerous. Also, it is useful
to establish clear criteria and direction as much as possible to direct staff in the use of
interventions. This actually can help reduce the unnecessary use of more restrictive
interventions. This will need to include when behaviors are identified that have, or will have
the potential to escalate to the level of dangerous, that restraint should be the measure of last
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resort and considered an “emergency.” However, this does not mean that “emergency

restraint” is not included in a plan. To exclude this as part of the list of interventions will

actually have the inverse impact and open up greater subjectivity to the hierarchy of

interventions and possibly result in greater use of restraint if DSP’s or others “jump to

restraint” too quickly instead of following a well-established plan and sequence of

interventions. This also being established in the PSP will guide what DSPs will need training

in the use of restraint techniques, and which do not. It is a catalyst for identification of

training.

(a) A positive intervention shall be used to prevent, modify and eliminate a dangerous behavior when the

challenging behaviors i-s are anticipated and/or occuffing in response to challenging behaviors to prevent

escalation of behaviors, or in attempts to modify, decrease or eliminate behaviors.

(b) The least intrusive method restrictive intervention shall be applied will be utilized when addressing a

dangerous behavior. For each incidence of a dangerous behavior, every attempt shall be made to modify and

eliminate the behavior.

(c) As used in this section, the following words and terms have the following meanings, unless the context

clearly indicates otherwise:

Dangerous behavior An action with a high likeithood of resulting in harm to the individual oi others.

Positive intervention action or activtv intended to nrvnt mnfr ond Hminate a dangerous behavior.
‘-rL-.:, .,,+-1

physercise,weilness

practice, redirection, praise, modeling, conflict resolution and de escalation.

§ 6100.342. PSP.

Comment and Suggestion 6100.342: It is recommended that this section be included within

6100.223.

If the individual has a dangerous behavior as identified in the PSP, the PSP must include the following:

(1) The specific dangerous behavior to be addressed.

(2) A functional analysis of the dangerous behavior and the plan to address the reason for the behavior.

(3) The outcome desired

(‘1) Adescriptionofthepositive
l-’nvnr and the circumstances under which the intervention is to h ivpc1

(5) A target date to achieve

(6) Communication neeus.
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(ii) The term does not include a device prescribed by a health care practitioner to protect the individu in the

event of a seire, as long as the individual can easily remove the device.

(6) A manual physical restraint, defined as a hands on physical method that restricts, iobilizes or reduces

an individual’s ability to move his arms, legs, head or other body parts freely, on a nonemergency basis, or for

more than 15 minutes within a 2 hour period. A manual restraint does not include physically prompting,
escoing or guiding an individual to a suppoft as specified in the individual’s PSP.

(7) A prone position manual physical restraint.

(8) A manual physical restraint that inhibits digestion or respiration, inflicts pain, causes embarrassment or
humiliation, causes hyperextension ofj oints, applies pressure on the chest or joints, or allows for a free fall to
the floor.

(9) A physical restraint may not be used as a substitute for positive behavioral interventions, or as retribution,

punishment, noncompliance, or for the convenience of staffpersons.

§ 6100.344. Permitted interventions.

Comment and Suggestion 6100.344

The definition of “voluntary exclusion” has been moved to 6100.3

Suggest that (h) has been incorporated into (e)

Text has been added and deleted for clarity

(a) Voluntary exclusion, defmed as an muiviuuLu vuiuntarily removing himself from his iediate

environment and n1nnin himself alone w a room or nrn nrmftc1 in accordance with the individual’s PSP.

(b) The least intrusive intervention shall be used to deescalate the dangerous behaviors when the behavior is

occurring.

(c) A physical restraint may be used in the case of a dangerous behavior to prevent an individual from

injuring the individual’s self or others.

(d) If the individual has a known dangerous behavior, it must be identified and addressed in the PSP, or if a

new dangerous behavior is identified it should be added to the PSP through a revision.

(b) A physical protective restraint mnv be used nnlv in accordance with § 6100.343(6)(8) (relating to
rnHHnn nfrtrnnt

(c) A physical protective restraint may not be used until § 6100J13(c)(5) and 6100.223(13) (relating to
armual training; and content of the PSP) are met.

(d(e) A physical protective restraint may only be used in the case of an emergency to prevent an individual

from injuring the individual’s self or others.
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(e)(f) A physical protective restraint (i.e. a hands-on hold of an individual) may not be used as a behavioral
intervention, consequence, retribution, punishment, for the convenience of staff persons or as a substitution for
individual support.

(f)(g) A physical protective restraint may not be used for more than 15 minutes within a 2-hour period.

(g) A physical protective restraint may urny ye ueu vy a person who is trained as nefie in S
6100.143(c)(5).

(h) As used in this section, a “physical protective restraint’ is a hands on hold of an individual.

§ 6100.345. Access to or the use of an individual’s personal property.

Comment and Suggestion 6100.345

There are individuals who understand the consequences of having to make restitution for
damages they cause to the property of other persons. In those cases, there should be a
mechanism for this natural consequence to occur, in coordination with the PSP team,

(a) Access to or the use of an individual’s personal funds or property may not be used as a reward or
punishment.

(b) An individual’s personal funds or property may not be used as payment for damages unless legally
ordered or the individual consents to make restitution for the damages as follows:

(1) A separate written Consent is required for each incidence of restitution.

(2) Consent shall be obtained in the by the individual, or a court appointed legal guardian, or person
designated by the individual and obtaining this consent communicated in the presence of and with the support
ef to the support coordinator or targeted support manager.

(3) There may not be coercion in obtaining the consent of an individual.

INCIDENT MANAGEMENT

§ 6100.401. Types of incidents and timelines for reporting.

Comment and Suggestion 6100.401:

It is suggested that subsection (a) (13) & (16) be moved to a newly proposed subsection (b),
and to allow the provider more time to report the incident.

(a) -The A provider shall report the following incidents, alleged incidents and suspected incidents that arise
under the provider’s supervision through the Department’s information management system within 24 hours of
discovery by a staff person:

(1) Death
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(2) Suicide attempt (requiring intervention of medical professionals).

(3) (Unplanned) inpatient admission to a hospital.

(4) Emergency room visit. Visit to an emergency room.

(5) Abuse.

(6) Neglect.

(7) Exploitation.

(8) Missing individual.

(9) Law enforcement activity.

(10) Injury requiring treatment beyond first aid.

(11) Fire requiring the services of the fire department.

(12) Emergency closure.

(13) Use of a restraint.

(4-4 13) Theft or misuse of individual funds.

(4-& 14) A violation of individual rights.

(15) Individual to individual incident.

(16) A medication adminlstration error, including prescription and over the counter medication
adminlstration errors.

(17) A critical hcalth and safety event that requi-re&4ediate intervention such a signlflcant behavioral

event or trauma.

(b) The individual, and persons designated by the individual, shall be notified iediately upon discove of

an incident relating to the individual. A provider shall report the following in the Department’s information

management system within 72 hours of discovery by a staff person:

(1) Medication administration error

(2) Use of a restraint outside the parameters of the PSP.

(c) The individual and person(s) designated by the individual shall be notified upon discovery of an incident

related to the individual.

(d) The incident report, redacted to exclude information about another individual and the reporter, unless the

reporter is the individual who receives the report, shall be available to the individual, and persons designated by

the individual, upon request.
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§ 6100.402. Incident response and investigations.

Comment and Suggestion 6100.402:

Individual to individual abuse [(b)(9)] was determined to require certified investigation in the
event of serious injury and/or sexual violation.

As written, subsection (c) requirement would significantly expand the number and types of
investigations that would be required to be investigated and add significant cost without data
demonstrating the need to expand the types of incidents requiring investigation.

Additional/ deleted text added for clarity.

(a) The provider shall take immediate action to protect the health, safety and well-being of the individual
following the initial knowledge or notice of an incident, alleged incident and/or suspected incident.

(b) The provider shall initiate an investigation of an incident certain incidents within 24 hours of the
occurrence or discovery bya staff person of the incident of the following:

(1) Death
(2) Abuse
(3) Neglect
(4) Exploitation
(5) Missing person
(6) Theft or misuse of an individual’s funds
(7) Violations of individuals rights
(8) Unauthorized or inappropriate use of a restraint
(9) Individual to individual sexual abuse and serious bodily injury.

(c) A Department-certified incident investigator shall conduct the incident investigation of the incident listed
in 6 100.401 subsection (a) as currently required under the Department’s existing Incident Management Policy.

§ 6100.403. Individual needs. Incident Analysis

Comment and Suggestion 6100.403

Title has been modified the title to make it more descriptive of the activities of this section
and text has been revised to focus on a serious incident or pattern of incidents. Certain aspects
of other sections have been combined in this section.

Inclusion of supports coordinator and TSM in (c) is redundant as they are already included in
the PSP Team.

(a) In investigating an incident, the provider shall review and consider the following needs of the affected
individual: A The provider shall review and analyze incidents and conduct a trend analysis at least annually. In
reviewing a serious incident, or pattern of incidents, a provider shall review and consider the following factors:

(1) Potential risks.
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(2) Health care information.

(3) Medication history and current medication.

(4) Behavioral health history.

(5) Incident history.

(6) Social needs.

(7) Environmental needs.

(8) Personal safety..

(b) The provider shall monitor an individual’s risk for recurring incidents, and implement corrective action,
as appropriate.

(c) The provider shall work cooperatively with the support coordinator or targeted
PSP team to revise the individual’s PSP if indicated by the incident. PSP as needed.

(c) As part of the review, a The provider shall identify and implement preventive measures when
appropriate to attempt to reduce:

(1) The number of incidents.

(2) The severity of the risks associated with the incidents.

(3) The likelihood ofa incident(s) recurring.

(4) The occurrence of more serious consequences if incident(s) recurs.

(d) A The provider shall provide training/retraining educate to staff persons, others and the individual based
on the circumstances outcome of the incident analyses as necessary.

(e) A The provider shall analyze monitor incident data continuously and take actions to mitigate and manage
Eri-sks risk factors as necessary.

§ 6100.404. Final incident report.

Comment and Suggestion 6100.404

Text is suggested to add clarity to the regulation and recognize the opportunity to file an

extension if an investigation cannot be completed in the original time frame, e.g. when certain

steps in the investigation cannot be completed for reasons beyond the provider’s control, such

as waiting for lab results or a police report.
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(a) The A provider shall finalize the incident report in the Department’s information management system by
including additional information about the incident, results of a required investigation and corrective actions
taken within 30 days of discovery of the incident by a staff person unless an extension is filed.

(b) fhe A provider shall provide the following information to the Department as part of the final incident
report:

(1) Any known additional detail about the incident.

(2) The results of the incident investigation.

(3) A description of the corrective action(s) taken or planned in response to a the incident as necessary.

(4) Additional action(s) taken to protect the health, safety and well-being of the individual.

(5) The person responsible for implementing the corrective action.

(6) The date the corrective action was implemented or is to be implemented.

§ 6100.405. Incident analysis.

(a A The provider shall complete the following for each incident:

(1) Analysis to determine the root cause of the incident.

( Corrective action.

(3) A strategy to address the potential risks to the individual.

(b) A The provider shall review and nimlvze incidents and r.nncfnc.t n trm1 nnn1v’i’ cit lenqt vrv ‘ mnnt1ic

annually.

) 1-paf I UI uie review, a i. u ruviui iiau iueuiiiy niu implement preventive ineaure wnen

appfop ate to attempt to reduce:

ri’ mi.

(2) The severity of the risks associated with the incident.

m1-. 1:11:1-,,-,-.A

Comment and Suggestion 6100.405:

(b) As proposed, this mandates a fourfold increase from the current requirement of annual
review.

It is recommended that certain aspects be deleted as unnecessary, and other applicable
components be moved up to the suggested revised 6 100.403 sectionrenamed “Incident
Analysis”
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(d) A The provider shall provide training’retraining educate to staff persons, others and the individual based
on the circumstances outcome of the incident analyses as necessary.

(i’l A Thi provider shall analyze monitor incident data continuously and take actions to mitigate and manage

PifYSICAL ENVIRONMENT

§ 6100.441. Request for and approval of changes.

Comment and Suggestion 6100.441:

There are many situations within which individuals would benefit from rapid placement.

These situations include natural disasters, program closures, and removal from abuse. It is

important that this chapter allow for an expedited capacity change process to accommodate

individuals’ needs in their Everyday Lives.

(a) A residential provider shall submit a written request to the Department on a form specified by the
Department and receive written approval from the Department prior to increasing or decreasing the Department-
approved program capacity of a residential facility. -

(b) To receive written approval from the Department as specified in subsection (a), the provider shall submit
a description of the following:

(1) The circumstances surrounding the change.

(2) How the change will meet the setting size, staffing patterns, assessed needs and outcomes for the
individuals.

(c) If a facility is licensed as a community home for individuals with an intellectual disability or autism, the
program capacity, as specified in writing by the Department, may not be exceeded. Additional individuals
funded through any funding source, including private-pay, may not live in the home to exceed the Department-
approved program capacity.

(d) A copy of the written request specified in subsections (a) and (b) shall be provided to the affected
individuals, and persons designated by the individuals, prior to the submission to the Department.

(e) A copy of the Departments response to the written request specified in subsections (a) and (b) shall be
provided to the affected individuals, and persons designated by the individuals, within 7 days following the
receipt of the Department’s response.

§ 6100.442. Physical accessibility.

Comment and Suggestion 6100.442

This item can cause providers to incur significant and non-recognized costs. The Department

must develop capacity to compensate providers for these costs in the rate-setting process.
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(a) The provider shall provide for or arrange for physical site accommodations and assistive equipment to
meet the health, safety and mobility needs of the individual.

(b) Mobility equipment and other assistive equipment shall be maintained in working order, clean, in good
repair and free from hazards.

(c) The Department shall recognize the necessary costs incurred by providers to comply with (a) and (b)
above.

§ 6 100.443. Access to the bedroom and the home.

Comment and Suggestion 6100.443:

6 100.443 (a) has been modified to reflect applicable direction from the Community Rule.

(a) In a residential facility, an individual shall have a lock with a key, access card, keypad code or other entry
mechanism to unlock and lock the individual’s bedroom door and the entrance of the home Each individual
enjoys privacy in their individual sleeping or living unit. Units shall have entrance doors that the individual may
lock, with only staff authorized in the PSP having keys to the doors.

(b) Assistive technology, as nee4ed necessary, shall be used to allow the individual to open and lock the door
without assistance.

(c) The locking mechanism shall allow easy and immediate access in the event of an emergency.

(d) Appropriate persons shall have the key and entry device to lock and unlock the doors to the bedroom(s)
and the home.

(e) Only authorized persons shall access the individual’s bedroom. The rights of the individual to privacy in
his/her bedroom should be respected in accordance with sections 6100.181-183, with consideration for the
needs of the health, safety, and welfare of the individual as determined in the PSP, or as needed in an
unforeseen or emergency circumstance.

(f) Access to an individual’s bedroom shall be provided only in a life safety emergency or with the express
permission of the individual for each incidence of access. Provider staff should request permission whenever
possible when entering a bedroom in circumstances other than a health and safety emergency.

§ 6100.444. Lease or ownership. Occupancy.

Comment and Suggestion 6100.444:

PAR recommends that the Department rely on the standard Room and Board Agreements as
the occupancy document required under the Community Rule.

PAR recommends that the term “landlord” be stricken from the regulations, reflecting
experience with zoning ordinances.

(a) In residential habilitation, the individual shall have a legally enforceable room and board agreement eh
t1i 1en nr residency agreement for the physical space, or overship of th nhvcn1 nnr tnt nffprq te
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same responsibilities and protections from eviction that tenants have under The Landlord and Tenant Act of
1951 (68 P.S. §S 250.101 250.602).

(b) Landlords may establish reasonable limits for the funshing and decorating of leased space as long as the

limits are not discriminatory and do not otherwise deny rights granted to tenants under applicable laws and
relations. Providers may establish reasonable limits consistent with law for the furnishing and decorating of

living units.

§ 6100.445. Integration.

Comment and Suggestion 6100.445:

Text is suggested to add clarity to the regulation.

A setting in which a support service is provided shall be integrated in into the community and the individual

shall have the same degree of community access as reasonably possible consistent with the individual’s needs

and choice as would an individual who is similarly situated in the community who does not have a disability

and who does not receive an HCBS.

§ 6100.446. Facility characteristics relating to size of facility.

Comment and Suggestion 6100.446:

The relocation of a residential facility of 8 to another residential facility of 8 must be

approved upon a provider’s reasonable demonstration of comparability of service provision

and cost.

The Community Rule does not impose an absolute cap on program size. Consideration must

be given to additional staffing levels required, additional facility costs, and workforce

shortage. Federal regulation expressly provides: “We do not believe there is a maximum

number that we could determine with certainty that the setting would meet the requirements

of HCBS setting. The focus should be on the experience of the individual in the setting.” [79

Fed. Reg. 2968 (January 16, 2014)]

What is ODP’s rationale for imposing the specific limit of 15 persons? What analysis and data

is ODP relying on to establish a 15-person limit? Has ODP calculated the operational and

fiscal consequences that will arise due to the imposition of a 15-person limit?

(a) A residential facility that serves primarily persons with a disability, which was funded in accordance with

Chapter 51 prior to

______

(Editor Note: The blank refers to the effective date of adoption of this proposed

rulemaking.), may not exceed a program capacity of eight persons.

(1) A duplex, two bilevel units and two side-by-side apartments are permitted as long as the total in both

units does not exceed a program capacity of eight persons.

(2) With the The Department’s viffen approval, shall approve the relocation of a residential facility with a

program capacity of eight may move to a new location and retain the program capacity of eight so long as the
move is consistent with the PSPs of the affected individuals.
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(b) A residential facility that serves primarily persons with a disability, which is newly funded in accordance
with this chapter on or after

_______

(Editor Note: The blank refers to the effective date of adoption of this
proposed rulemaldng.), may not exceed a program capacity of four.

(1) A duplex, two bilevel units and two side by side apartments are permitted as long as the total in both
units does not exceed a program capacity of four.

(2) With the Department’s written approval, an intermediate care facility for individuals with an intellectual
disability licensed in accordance with Chapter 6600 (relating to intermediate care facilities for individuals with
an intellectual disability) with a licensed capacity of five, six, seven or eight individuals may convert to a
residential facility funded in accordance with this chapter exceeding the program capacity of four.

(c) A day facility that serves uiuaiuy persons with a disability, which is newly funded in accordance with
this chapter on or after March 17, 2019, including an adult training facility licensed in accordance with Chapter
2380 (relating to adult training facilities) and a vocational facility licensed in accordance with Chapter 2390
(relating to vocational facilities), may not exceed a program capacity of 15 at any one time.

(1) The program capacity includes all individuals served by the facility including individuals funded through
any funding source such as private pay.

(2) Additional individuals funded through any funding source, including private pay, may not be served in
the dnv fnrU to exceed the rnrnm capacity of 15 individuals at nnv one time.

§ 6100.447. Facility characteristics relating to location of facility.

Comment and Suggestion 6100.447

In subsection (a) “in close proximity” is undefined and so provides no guidance providers as
to the Department’s proposed expectation.

The Department needs to reconsider the 1 0% maximum limit in subsection (b). How did the
Department determine that “10%” is the appropriate limit? E.g., what data, survey analysis or
studies did the Department rely on in support of a 10% limit? As written, subsection (b) has
the unintended consequence of forcing people only into larger apartment complexes, which
may not exist in small communities, urban areas, etc. For example, you could have one
person receiving HCBS in a complex often apartment units but not even one person would
be free to live in a small complex of four apartment units.

The suggested text for (d) is consistent with the Department’s practice of urging ICF/IDs to
convert to HCBS.

(a) A residential or day facility, which is newly-funded in accordance with this chapter on or
after

_______

(Editor’s Note: The blank refers to the effective date of adoption of this proposed rulemaking.),
may not be located adjacent or in close proximity to the following:

(1) Another human service residential facility.

(2) Another human service day facility serving primarily persons with a disability.

Page 62 of 238



(3) A hospital.

(4) A nursing facility.

(5) A health or human service public or private institution.

(b) No more than -4-0% of the units in an apartment, condominium or townhouse development may be funded
in accordance with this chapter.

(c) With the Department’s vrten approval, a A residential or day facility that is licensed in accordance with
Chapter 2380, 2390, 6400 or 6500 prior to

_______

(Editor’s Note: The blank refers to the effective date of
adoption of this proposed rulemaking), and funded in accordance with Chapter 51 prior to

______

Editor
Note: The blank refers to the effective date of adoption of this proposed rulemaking.), may shall continue to be
eligible for HCBS participation.

(d) With the Department’s irten approval, an An intermediate care facility for individuals with an
intellectual disability licensed in accordance with Chapter 6600 (relating to intermediate care facilities for
individuals with an intellectual disability) with a licensed capacity of eight or less individuals +ay shall be
eligible for HCBS participation.

MEDICATION ADMINISTRATION

Comment and Suggestion: Medication Administration

There are two extremely important issues concerning the proposed new regulations pertaining

to medication administration. These issues must be carefully reconsidered by the Department.

1. Codifying content that requires modifications over time into regulations will lock a crucial

component of service provision into temporal practices which will become obsolete as new

information, prevailing practices and technology emerge. Duplicating content which is as
detail-specific as the proposed five-and-a-half pages of regulation across 5 sets of

regulations when the state already has an externally -accepted training module invites

discrepancy between the regulations and the training manual and prohibits the training

module from staying current as new information, prevailing practices and technology

emerge.

2. Requiring 6500 LifeSharing providers to complete and adhere to ODP’s Medication
Administration Module is a new and counterproductive requirement which is in direct

contrast to Everyday Lives principals and the Department’s stated intent to develop more
integrated and natural life opportunities for individuals.

As a ready example of the problem with codifying material which requires change over time,

an area has been identified in which the proposed regulations are at odds with prevailing

practices as detailed by Title 49 of the State Nursing Board. 49 PA. CODE CH. 21 explicitly

provides for Licensed Practical Nurses to accept oral orders for administering medication.

The proposed 6 100.465 provision only allows this practice for Registered Nurses.

This discrepancy is instructive both to the specific issue regarding LPN’s andto the process
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issue of codifying Nursing Practices content which changes from time to time according to
authorities outside of the Department. It is noted that the provider system needs LPN’s to be
able to do all that state law provides for them to do. In the second case, we need regulations
which do not lock providers to standards which may soon become obsolete due to new and
emerging best practices and advances.

A second example of the problem with trying to maintain this content in multiple places is
that there are already discrepancies between the proposed 6100’s and the Department’s
Approved Medication Administration Training. The training’s required checklist for
medication self-administration has discrepancies with the proposed regulation. There is also a
notable practice discrepancy regarding pre-pouring of medications.

For all of these reasons, and based upon years of provider experience and informed by ID/A
professionals and experts, PAR strongly recommends and urges the Department to delete the
sections of the proposed regulations noted below and to require instead compliance with the
Department’s approved Medication Administration Training module.

§ 6100.461. Self-administration.

(a) The provider shall provide an individual who has a prescribed medication with assistance, as needed, for
the individual’s self-administration of the medication.

(b) Assistance in the self-administration of medication includes may include helping the individual to
remember adhere to the schedule for taking the medication, offering the individual the medication at the
prescribed times, opening a medication container and storing the medication in a secure place.

(c) The pfe4d& PSP team shall provide or arrange for facilitate the utilization of assistive technology to
support the individual’s self-administration of medications.

(d) The PSP must identify if the individual is unable able to self-administer medications.

(e) To be considered able to self-administer medications, an individual shall do all of the fol1ong:

(1) Be able to recognize and distinguish the individual’s his/her medication.

(2) Know how much medication is to be taken.

(3) Know and understand the purpose for taking the medication.

(4) Know when the medication is to be taken. This knowledge may include reminders of the schedule and
offering the medication at the prescribed times as specified in subsection (b).

4—(5) Be able to take or apply the individual’s his/her own medication with or without the use of assistive
technology.

§ 6100.462. Medication administration.
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Comment and Suggestion 6100.462:

It appears that there was an inadvertent problem created by the inclusion of standardized

medications content across these four program areas that includes the 6500 regulations. If the

6500 LifeSharing programs are included in this requirement, significant unintended

consequence are likely to arise and cause severe negative impact on the viability and

expansion of this program — a program that the Department has repeatedly stated it desires to

expand. A consequence as well for the inclusion of this provision for 6500 programs will be

more institutional style program expectations in a program which should increasingly

exemplify the ideals of Everyday Lives principals in an integrated and typical family fashion

to the retest degree. LifeSharing (6500) service providers are not currently required to

complete the ODP Medication Training Module. The Module is necessarily a very detailed

training requiring at least two full days of training plus four subsequent observations. This

level of intensive training is possible in 2380, 2390 and 6400 programs because they have

staff who are employees with employer-controlled schedules and they have centralized access

to administrative supports, in perhaps a less intrusive way than entering a family’s home.

These conditions do not exist and are not desirable for LifeSharing. LifeSharing is provided

in people’s homes.

LifeSharing providers are not employees who spend regular time at training locations, nor

should they — they are typical families who work and live in the community. These families

work their own independent jobs in the community and would be challenged just to have the

physical access to go through this process. There is already a shortage of certified medication

administration trainers contributing to this access problem. Requiring this additional training

would necessarily result in losing some providers who are unable to connect with the

available training times and places, and potentially separating an already established shared

life situation with an individual. It would also add a new barrier for new family-providers at a

time when the Department is trying to expand this service and providers trying to find and

recruit willing families.

Another problem with this expansion of the Training Module into the 65 00’s involves the

respite services which are crucial to helping LifeSharing providers to support individuals over

the long-haul. Respite providers are often potential LifeSharing providers who are interested

in gaining experience with the service and with individuals. These new/potential providers

have not gone through full process as providers yet — adding this considerable step when they

are not yet committed to the service would be destructive to the service.

Further concerns with requiring specific detailed training that can only come from service

agencies to the 6500’s is the necessity that we maintain LifeSharing providers’ relationship as

contracted supports rather than employees. The level of training specificity, the fact that it

would be the “presumed employer” providing the training and the likelihood that LifeSharing

providers would be taking the training alongside employees with no differentiation from the

employees all implies an employee relationship which needs to be avoided if LifeSharing is

going to continue to be an efficient, community-based model. Clear expectations are

established by the IRS and DOL which providers must explicitly follow to maintain explicit
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differences between independent contractors and employees.

Finally, there is also a simple matter of proportionality. LifeSharing providers generally only
serve one individual and the individuals in Life Sharing are typically able to take more
responsibility for themselves than individuals in the other licensure groups. LifeSharing
providers are able to focus-in on the needs of their lifesharer. They do not need days of
general information. To require the Medication Administration Module of them would be
disproportionate to their task — in fact, it would change the nature of the service from family-
like supports to medical-model “administration” of medical care.

Particularly with an aging population, the Department should consider permitting the
administration of oxygen, breathing treatments, catheterizations, tube feedings, and similar
treatments.

(n A nrnvder whose staff persons or others are qualified to administer
suu, may provide medication admiisftation for an individual who is unable + dmntt

individual’s prescribed medication.

Persons who administer prescription medication or insulin injections to individuals shall receive training by the
individual’s source of healthcare or satisfactorily complete the Department’ s/ODP’ s most current Medication
Training Module.

(b) A prescription medication that is not self administered shall be administered by one of the follo’i’in

(1) A licensed physician, licensed dentist, licensed physician’s assistant, registered nurse, certified registered
nurse practitioner, licensed practical nurse or licensed paramedic.

(2) A person who has completed the medication administration training as specified in § 6 100.469 (relating
to medication administration ftninin for the medication administration of the followin

“ Oral medications.

(ii Tnnicnl meuiauons. V

(iii) Eye, nose and ear rnn medications.

(iv Insulin iiecticns.

Pnnnhn iniectio for iect bites or other n11prui

IL;I IvItuILaLIflfl auiiiiiii,uauuii miuu LUC luliuwing acuviiici, uaseu Ull uu Ui. LUW IUUIV1UUUI

“ Identify the ctnrrct indvidiin1

(2) Remove the medication from the original container.

v the prescribei
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(4) Place the medication in a medic“‘‘‘“

,-+l_.-... 1__ 4,.-
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(S’ If indicated hv th
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-
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§ 6100.463. Storage and disposal of medications.

V VII.).]. 1111.3

(b) A prescription medication may not be removed from its original labeled container more than 2 hours in
advance of the scheduled administration. Prescription and potentially toxic nonprescription medications shall be
kept in an area or container that is locked or made inaccessible to the individuals, unless it is documented in
each indi’idual’s assessment that each individual in the home can safely use or avoid toxic materials.

(c) If insulin or epinepine is not packaged in an individual dose container, assistance with or the
administration of the injection shall be provided immediately upon removal of the m

labeled container. Prescription and potentially toxic nonprescription medications stored in a refrigerator shall be
kept in a separate locked container or made inaccessible to the individuals, unless it is documented in each
individuals assessment that each individual in the residence can safely use or avoid toxic materials.

(d) Prescription medications and syringes, with the exception of epinepine and epinepine auto in] ectors,
shall be kept in an area or eentainer that is locked. Prescription and nonprescription medications of individuals
shall be stored under proper conditions of sanitation, temperature, moisture and light.

(e) Epinepne and epinepine auto injectors shall be stored safely and kept easily accessible at all times.
T1,fr epineobrine nnr en ml,vrn auto riectors shall be nlv accsible t the indiviilnnl Pfli nl,rnp

t,C11 auiuuu,tereu . .3 . .erson V V IlL) .1.3 VI ALL). L1i.. lilt).). V La).). Is .3 LVA..L). .3TJL1 VIII). aanuniste Lilt

epinephrine. Discontinued prescription medications of individuals shall be disposed of in a safe manner.

(4 VTL’ V.+LI.V, ,-nf,-li-V. ,1,n11_h)i_1,.,,+ flrnn-ntnii, nttl, n+ i C! 1 n fll7C C!1

(g) Prescription medications shall be stored in an organized manner under proper conditions of sanitation,
temperature, moisture and light and in accordance with the manufacturer’s instructions.

(h) Prescription medications that are discontinued or expfred shall be destroyed in a safe maimer according
±n +1, nfEnviromnental Prntrtin-n crnrl p’-in1”2h1 Federal grr Q+n+.,
L.V 11).’..! .I_

r i i. t w _:_ _

fl,.,3.V..

4k_1Eifl 1 1c2 .1 — .1

Comment and Suggestion 6100.463:

As written, this section is far too prescriptive and subjective given the training that provider

staff must complete. The suggested edits reflect clarity and brevity and are adapted from

Chapter 6500.

(a) Prescription and nonprescription medications shall be kept in their original labeled containers, except for
medications of individuals who self-administer medications and keep their medications in personal daily or
weekly dispensing containers.

,nn+,n,, 4,n,,, +C! fl,r!1

+1!C!S 4Dp !!+1fl +!fl )TC!!!C!!1 4C!! C!fl!! fl . +1.,.
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nC!l+m,, +1 V.TC!1VIATVCT1’C,
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§ 6100.464. Labeling of medications.

mi ;--i c,-.-

following:

(1) The individual’s

f’Y ‘T’b. 1• £

_1.

- -

1.-.l,-1 4-l..-.+

(3) The date the prescription wa

(‘1’ T1-e nr”c’rj1,pr1icr md ii

iii name U1U LILIL VI LUC

(a) The original container for prescription medications of individuals shall be labeled with a pharmaceutical
on the original bottle or label that includes the individuals name, the name of the medication, the date the
prescription was issued, the prescribed dose, the expiration date, and the name of the prescribing physician.

(b) Nonprescription medications used by individuals shall be labeled with the original label.

§ 6100.465. Prescription mcdications.

(a) A prescription medication shall be prescribed in writing by an authorized presclluel.

(b) A prescription order shall be 1nt cuent.

(c) A prescnptlon meuIL1uu ye auumusterea as prescribed.

(d) A prescription medication shall be used only by the individual for whom the prescription was prescribed.

(e) Changes in medication may only be made in writing by the prescriber or, in the case of an emergency, an
alternate prescriber, except for circumstances in which oral orders may be accepted by a registered nurse-in
accordance with regulations of the Depattment of State. The individual’s medication record shall be updated as
soon as a ten notice of the hnn is received.

(a) A prescription medication shall only be used by the individual for whom the medication was prescribed.

Comment and Suggestion 6100.464:

As written, this section is far too prescriptive and subjective given the training that provider
staff must complete. The suggested edits reflect clarity and brevity and are adapted from
Chapter 6500.

‘•1

ic’. mt..-. -d-:--1-. -I’4L-.

Use of a prescription.

Comment and Suggestion 6100.465:

Adapted from Chapter 6500. See comment under 6 100.463
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(b) If a medication is prescribed to treat symptoms of a diagnosed psychiatric illness, there shall be a written

protocol as part of the PSP to address the social, emotional and environmental needs of the individual related to

the symptoms of the diagnosed psychiatric illness.

(c) If a medication is prescribed to treat symptoms of a diagnosed psychiatric illness, there shall be a review

with documentation by a licensed physician or a certified nurse practitioner or licensed physician’s assistant (as

permitted under state law) at least every 3 months that includes the reason for prescribing the medication, the

need to continue the medication and the necessary dosage.

§ 6100.466. Medication records.

Comment and Suggestion 6100.464

As written, this section is far too prescriptive and subjective given the training that provider

staff must complete. The suggested edits reflect clarity and brevity and are adapted from

Chapter 6500.

A kept, including the follown for each individual for whom a prescrip

medication is administered:

(1) Individual’s name.

(2) Name and title of the prescriber.

f2 fh,,r

(4) Name of medication.

(5) Strength of medication.

(6) Dosage form.

(7) Dose of medication.

(R Route

,‘rn Freciuencv of administration.

(10) Administration times.

(11) Diagnosis or puose for the medication, including pro re nata.

(12) Date and time of medication administration.

(13) Name and initials of the person administering the medication.

(14) Duration of treatment, if applicabk.

fl nprn1 nrrrmiHniv fnrr1irn1,1p
‘S-—’’ r-”
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(16) Side effects of the

(b) The ionnation in subsection (a)(12) and (13) shall be recorded in the medicati
medication is administered.

(c) If an individual refuses to take a prescribed medication, the refusal shall be documented on the
medication record. The refusal shall be reported to the prescriber within 24 hours, unless otherwise instructed
by the prescriber. Subsequent refusals to take a prescribed medication shall be rnnM n rniiirM hv the
prescriber.

(d) The directions of the prescriber shall be followed.

(a) A medication log listing the medications prescribed, dosage, time and date that prescription medications,
including insulin, were administered, and the name of the person who administered the prescription medication
or insulin shall be kept for each individual who does not self-administer medication.

(b) The information specified in subsection (a) shall be logged immediately after each individual’s dose of
medication.

(c) A list of prescription medications, the prescribed dosage and the name of the prescribing physician shall
be kept for each individual who self-administers medication.

§ 6100.467. Medication errors.

Comment and Suggestion 6100.467:

As written, this section is far too prescriptive and subjective given the training that provider
staff must complete. The suggested edits reflect clarity and brevity and are adapted from
Chapter 6500.

(a) Medication errors include consist of the following actions:

(1) Failure to administer a medication.

(2) Administration of the wrong medication.

(3) Administration of the wrong amount of medication.

(4) Failure to administer a medication at the prescribed time, which exceeds more than 1 hour before or after
the prescribed time.

(5) Administration to the wrong person.

(6) Administration through the wrong route.

(b) A medication error shall be immediately reported as an incident as specified in § 6100.401 (relating to
types of incidents and timelines for reporting) and to the prescriber.

(c) Documentation of medication errors and follow-up action taken the prescriber’s response shall be kept in
the individual’s record.
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F6100.468. Adverse

Comment and Suggestion 6100.468:

Adapted from Chapter 6500. See comment under 6100.463

(a) If an individual has a suspected adverse reaction to n mdicnfnn the nrnvir hn11 mrneinte1v

health care cL’.. emergency meaicai treatment.

(h An adverse reaciion w a mernfnn the health care nrnctifinner renonse to the adverse reaction nn

the action taken shall be documented.

If an individual has a suspected adverse reaction to a medication, the healthcare provider shall be contacted

immediately (including a pharmacist). Documentation of adverse reactions shall be maintained in the

individuals medical record.

§ 6100.469. Medication administration training.

Comment and Suggestion 6100.469

It is suggested that this section be incorporated into section 6 100.462

Epi-pen mandatory training will add a significant cost. This resource such as HCQU will be

difficult to meet the needs of the agencies. There are some agencies that have had a video

regarding this training; however, many regions of BHSL disagree with videos as an

appropriate training.

(a) A person who ha successl1y completed a Department approved medications administration

includina the course renewal +1.,

(1) Oral medications.

( Tnnicnl medications.

3) ye, nose and ear drop medications.

(b) A person may administer insulin injections following successfiil completion of both:

(1) The course specified in subsection (a).

(2) A Depment approved diabetes patient education program within the past 12 months.

(c) A person may athninister an epinepne injection by means of an auto injection device in response to

anaphylaxis or another serious allergic reaction following successful completion of both:

(1) The course specified in subsection (a).

(2) Traming relating to the use of an auto ij ection epinepine iij ection device provided by a licensed,
nr ceified health care professional wit the past 12 months.
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— successfi1r

§ 6100.470. Exception for family members.

Comment and Suggestion 6100.70

PAR generally agrees with the regulation. What happens in the instance of a family member
who becomes a life sharer? Does the exemption in 6 100.407 still apply?

Sections 6100.461—6100.463 and 6100.466—6100.469 do not apply to an adult relative of the individual
who provides medication administration. An adult relative of the individual may administer medications to an
individual without the completion of the Department-approved medications administration course.

GENERAL PAYMENT PROVISIONS

§ 6100.481. Department1 established HCBS rates. rates and classifications.

Comment and suggestion 6100.481 — 6100.641:

Pennsylvania’s ability to provide necessary supports and services to over 50,000
Pennsylvanians with an intellectual disability or autism depends on a fair and rational rate
methodology. The Medical Assistance Program is the sole payer of ID services in
Pennsylvania and Medical Assistance eligible clients comprise 100% of the HCBS
population. The state and federal governments have recognized that the principal cost driver
for ID/A (intellectual disability and autism) services is the workforce, accounting for
approximately 80-85% of the total HCBS costs and that workforce stability is threatened by
the inability of providers to offer competitive, family sustaining wages. High staff turnover
and vacancy rates, in turn, impact access to and quality of care. The proposed rate setting
regulations require specifics that assure that Department-established payment rates and the
actual incurred costs of providing mandated services are and will be consistently, fairly and
reasonably aligned. This is particularly so given that services are provide under a single payer
system, i.e., a system that is wholly dependent on Medical Assistance payments.

The Department, apart from its Notice of proposed rulemaking, has announced its intent to
rebase its current fee schedule rates effective July 1, 2017, and to convert cost based services
to fee schedule rates effective January 1, 2018. All of the necessary specifics concerning the
costs, assumptions, presumptions and indexes of those rates have not yet been released.
PAR’s comments, suggestions and concerns about the rate setting provision included in the
Department proposed rulemaking apply equally to the anticipated but still unpublished rate
setting methods and formulas.

As drafted, the proposed section 6100.481 merely identifies the standard and traditional
means by which the Department pays for medical assistance covered services. The
Department explains the purpose of the regulation (46 Pa. B. 7063), as enabling it to choose
from “an array of payment options that somehow creates a benefit to providers.” Actually, the
identified options have existed since the inception of the Department’s Medical Assistance
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Program. Indeed, the use of managed care as an alternative to fees otherwise established by

the Department (whether fee schedule based or cost based) is expressly authorized in statute

(62 P.S. § 443.5.) So, although framed as a regulation, this section merely explains existing

payment for service options already available under federal and state law. Regardless of its

intent, this section neither creates rights or benefits nor imposes any duties or obligations on

consumers, providers or the Department. It does no more than restate payment options that

would require promulgation as regulations to become effective. The inclusion of possible

payment options in the regulation does not establish any new or needed authority to adopt

such regulations. Since this section does not function as a regulation, it should be deleted.

Along with its reference to and emphasis on an “array of payment options,” the Department

comments that it and “some providers agree that the current system of cost-based

reimbursement for residential habilitation is costly and inefficient” and that discussion will

occur “to transition from the cost based system to a more viable payment system.” (46 Pa. B.

at 7063.) (To be clear, the current cost based system relies on allowable costs that are at least

two years old without any adjustment made to account for the passage of time.) Apart from

the unproven and unexplained assertions regarding the current cost based system, whatever

requirements “a more viable payment system” should possess certainly will demand public

discussion and input followed by adoption as viable regulations.

The regulation, at 6100.481 (b), purports to authorize the Department to “establish” an HCBS

fee merely by “publishing a notice in the Pennsylvania Bulletin.” This section, read in

conjunction with proposed regulations at 6 100.571 (a), (c), (d), and (e), would enable the

Department to establish rates apart from and without compliance with an approved rate setting

methodology that explains in reasonable detail the factors actually relied on in setting the

rates, how the factors were actually developed and utilized in setting the rates, and the bases

for any assumptions and presumptions relied upon in setting the rates. (In contrast, compare

55 Pa. Code § 1163.51 [Payment for Inpatient Hospital Services] and 55 Pa. Code § 1187

[Subpart G: Nursing Home Rate Setting] which set forth in detail the specific factors and

calculations relied on in establishing payment rates.)

The Department, under state law, must follow the rule making requirements set forth in the

Commonwealth Documents Law, 45 P.S. §1l02 et seq., the Regulatory Review Act, 71 P.s.

§7451, et. seq., and the Commonwealth Attorneys Act, 71 P.S. §732 — 101 et. seq. And, in

complying with these procedural provisions, it must formulate regulations that pennit

providers to have a reasonable and fair understanding of what is required of them if they seek

to render HCBS and the methodology for the rates at which they will be paid for their

services. It is simply not sufficient for the Department, as it proposes to do under 6100.48 1 —

647, to list generic, non-specific “factors” that it will “consider” and otherwise assume

extraordinary discretion to pay rates that it determines to be appropriate. Rather, it must

explain in detail the methods and procedures and methodologies that it will actually utilize in

setting payment rates. Transparency in this regulation is essential.

Under the proposed 6100.57 1(c), the Department explains how it will “consider” (in contrast

to “utilize) a list of generic “factors” to create its “market based data” to establish fee schedule

rates. Among the referenced factors are “staff wages” and “staff related expenses” and
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“productivity” and “administration related expenses.” Specifics regarding these and the other
“factors” are notably excluded from the regulation. Equally inappropriate, the factors include
“determinations made [by whom?] about cost components [such as?] that reflect costs
necessary and related to the delivery of each HCBS” (6 100.571 (c)(8)). The draft regulation
further contemplates a “review of the cost of implementing Federal, state, and local statutes,
regulations and ordinances” (6100.57 1 (c) (9)). How this review might be accomplished and
precisely what costs will be considered are unstated. And, fmally, the regulation even includes
as a factor what is defined as “[o]ther criteria that impact costs” (6100.571(c)(10). In other
words, the Department may elect to unilaterally apply whatever undisclosed criteria that it
may choose on an ad hoc basis.

It is essential to understand the constraints that apply to the Department’s HCBS rate setting
duties and obligations. In its response to paragraph (9) of the IRRC Regulatory Analysis Form
that asks the Department to identify state or federal law or court order that mandates the
adoption of the proposed regulations and whether “there are any relevant state or federal court
decisions” to consider, the Department responded that: (1) the HCBS regulations “are
mandated by 42 C.F.R § §441 — Service Requirements and Limits Applicable to specific
Services”; and (2) “there are [n]o relevant court decisions.”

The Department’s responses to the IRRC forget applicable federal and state statute and case
law that prescribe the requirements that the Department must adhere to in establishing
payment rates for HCBS services. The fact that the HCBS regulations and payment rates
relate to “waiver programs” does not excuse the Department from compliance with the federal
statutes and case law nor, of course, with its separate responsibilities to comply with state
statute and relevant state case law.

Under 42 U.S.C. §1396 a(a)(13)(A), the Department must provide p.ublic notice of the
methodologies that underlie the rates that it proposes to adopt, the justifications used to
establish the rates, and the estimate of the increase or decrease in annual aggregate
expenditures. See also 42 C.F.R §447. 205.

In developing and adopting HCBS payment rates, the Department is compelled to comply
with the requirements of 42 U.S.C. §1396 a(a)(30)(A) that directs it to adopt “methods and
procedures” that assure that “payments [to providers] are consistent with efficiency, economy
and quality of care and are sufficient to enlist enough providers to assure access to HCBS
providers by waiver program eligible individuals.” This statutory mandate has been
interpreted to mean that the Department must adopt a rate setting methodology using a
process that is reasonable, considers more than simple budgetary factors and results in
payments to providers that are sufficient to meet [persons’] needs. And, under a single payer
system, rate setting must necessarily address provider viability and so a retained revenue
factor must be included in the cost based rates and similarly in the development of the
schedule rates. (At one time, under 55 Pa. Code 43 00.108(c), the Department permitted
providers 3% retention.)

See: Christ the King Manor, Inc. v. Secretary HHS, 730 F. 3d 291 (3 Cir. 2013); Pa.
Pharmacists v. Houstoun, 283 F. 3d 531 (3d CiL 2002); Rite Aid v. Houstoun, 171 F. 3d 842
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The Department will establish payment rates for HCBS as specified in subsections 6100.482 — 6100.711.
Payment rates constitute the maximum payment for a particular HCBS.

(a) An HCBS will be paid based on one of the following:

(1) Fee schedule rates.

(2) Cost-based rates.

(3) Department-established fees for the ineligible portion of residential habilitation.

(4) Managed care or other capitated payment methods.

(5) Vendor goods and services.

(6) A method established in accordance with a Federally approved waiver, including a Federally approved
waiver amendment.

i, m fl -tnei,t +I4 ê m1+ I1 Denartment established fee by publis1ng a• _LI %iiAi.L/L.LGLtiA. L.ttL.LL Lit tLS..LJLJ L.LJ Li.
— —r

notice in the Pennsylvania Bulletin.

(c) The fee is the maximum F’J

f.4 Thi.
LtflLfl LU LA. Ofli...S_IJ.li%_Zt .t’....LJiJ.

MOVE SUBSECTION (e) TO 6 100.482 (j). (e) The provider may not negotiate a different fee or rate with a
county mental health and intellectual ‘nHHt rwnamm ft1,ere q n fp nr rntp fnr t1ii qnm HCfl m’ f1-p

‘nerifr HC1-”

(3dCir. 1999).

Consistent with the unfettered discretion that characterizes the Department’s proposed

regulations that would establish HCBS fee schedule rates (and also cost based rates under

6100.645), the Department, in the Fiscal Note to the proposed regulations, stated that the

regulations will have “{n]o fiscal impact” (46 Pa. B. 7067). See also the Department’s

response to Paragraph 21 of the IRRC Regulatory Analysis Form that asks the agency to

provide “a specific estimate of the costs and/or savings to state government (emphasis in

original) associated with the implementation of the regulation.” The Department responded

that there will be “negligible cost to state government to administer the regulation” and in

support thereof referenced an opportunity for “reduced paperwork.” There is, of course, a

clear distinction between the phrase “implementation of the regulation” and “to administer the

regulation.”

The need for specificity and accountability in the rate setting regulations is perhaps best

evidenced by the Department’s declaration regarding the regulations’ proposed fiscal impact.

Absent clear and precise standards that govern the establishment of payment rates there is no

protection afforded to HCBS providers from the adoption of arbitrary and capricious rate

setting policies such as has occurred under the discredited Chapter 51 regulations.

i_FL) 1JdL1.LiLiJ_L.
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§ 6100.482. Payment for HCBS services.

Comment and Suggestion 6 100.482: The Department is obligated to pay for HCBS services
consistent with the provisions of this chapter 6100. To the extent that the Department seeks to
impose any of the provisions of “waiver amendments” or the state plans as mandates, those
provisions must be adopted as regulations in accordance with the Commonwealth’s
regulatory review and approved process. Text is suggested to assure such essential and
required consistency.

(a) The Department will en4y pay for an HCBS in accordance with this chapter; and Chapters 1101 and 1150
(relating to general provisions; and MA Program payment policies), the Department’s Federally approved
waivers and waiver nmenmnt and the State n1nn

(b) When a provision in Chapter 1101 or 1150, a provision in a state plan or waiver amendment, is
inconsistent with this the provisions of chapter, this the provisions of this chapter shall applies apply.

(c) The Department will enly pay for a reimbursable HCBS up to the maximum amount, duration and
frequency as specified in the individuals approved PSP and as delivered by the provider.

(d) If an HCBS is payable under a third-party medical resource, the provider shall bill the third-party medical
resource in accordance with § 1101.64 (relating to third-party medical resources (TPR)) before billing a
Federal or State-funded program.

(e) If the HCBS is eligible under the State plan, the provider shall bill the program under the State plan
before billing the HCBS waiver or State-funded programs.

(f) The provider shall document a third-party medical resource claim submission and denial for an HCBS
under the State plan or a third-party medical resource agency.

(g) Medicaid payment, once accepted by the provider, constitutes payment in full.

(h) A provider who receives a supplemental payment for a support that is included as a support in the PSP, or
that is eligible as an HCBS, shall return the supplemental payment to the payer. If the payment is for an activity
that is beyond the supports specified in the PSP and for an activity that is not eligible as an HCBS, the private
payment from the individual or another person is permitted.

(i) The Department will recoup payments nai are not made in accordance with this rhm,tr and the
flpr,nrtm pnt’c Pr1 el-ni iv nrrnrnyed waivers and waiver amendments.

(i) The provider may not negotiate a different fee or rate with a county mental health and intellectual
disability program if there is a fee or rate for the same HCBS at the specific HCBS location. MOVED FROM
6100.481 SUBSECTION (e) TO 6100.482 (j).
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Comment and Suggestion 6100.663:

6 100.483 is unnecessary because title to real estate acquired by the provider clearly remains
with the nrnvider thct nwnc it

§ 6100.483. Title of a residential building.

The title of a debt free residential builc1in owned hv an enrolled provider shall remain with the enrolled
provider.

§ 6100.484. Provider billing.

(a) The provider shall submit payment claims consistent with the provisions of the chapter and in accordance
with § 1101.68 (relating to invoicing for services).

(b) The provider shall use the Department’s information systems—and forms specified by the Departments to
submit payment claims.

(c) The provider shall ei4y submit payment claims that are substantiated by documentation as specified in §
6 100.226 (relating to documentation of support delivery).

(d) The provider may not subimt a claim for a support that is inconsistent with tlz chanter innnnrnnrinte to
ividual’ needs or inconsistent with the individual’s PSP.

Comment and Suggestion 6100.485: Providers have the right to know the precise standards

that will govern an audit of payments received under this Chapter 6100. Explain the

Department’s policy and legal justification for imposing so many different standards on

HCBS providers. What other Provider type is subject to so many different audit standards?

What is the nurnnse nfrecmiriny costly aiclits of a fee scheclnle rate based navment system?

§ 6100.485. Provider Audits.

(a) The provider shall comply with the The following audit requirements apply to cost based payments:

(1) 2 CFR Part 200 (relating to uniform administrative requirements, cost principles, and audit requirements
for Federal awards).

(2) The Single Audit Act (ADDED UNDERLiNE) of 1984 (31 U.S.C.A. § 7501—7507).

3) Applicable Office of Mdnagement (ADDED UNDERLTNE) and Budget Circulars and related applicable
guidance issued by the United States Office of Management and Budget.

(1) Applicable Federal and State fftfpq rpiilntinnq and audit reflhliremeflt9

(b) A provider that is required to have a single audit or fmancial related audit, as defined in Generally
Accepted Government Auditing Standards, in accordance with ‘15 CFR 75.501(i) (relating to audit
renuuirement ha1l rnmnlv with the Federal midit requirements.
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(c) If a sole source pu1uac i necessary, the provider shall keep records supporting the justification for the
sole source nrchne.

( As used “ + prtin a ‘sole urc --
1.

§ 6100.487. Loss or damage to property.

If an individual’s personal property is lost or damaged during the provision of an HCBS, the provider shall
replace the lost or damaged property, or pay the individual the replacement value for the lost or damaged
property, unless the damage or loss was the result of the individual’s actions.

FEE SCHEDULE

§ 6100.571. Fee schedule rates.

Comment and Suggestion 6100.571:

Providers are entitled to predictability, reliability, and accountability in the rate setting

process. Reliance on statements about “review” and “consider” along with the vague

reference to “criteria that impacts costs” are imprecise and contrary to the Department’s legal

obligation to develop payment rates that are sufficient to meet the obligations and requisite

costs that providers must incur related to the needs of individuals who are receiving their
— ._1 A..1 ._._..

(a) Fee schedule rates, which include fees for residential ineligible services, will be established annually by
the Department using a market based approach based on cunent data and independent data sources as described
in this section.

(b) The Department will refresh the market based data used in subsection (n to establish fee schedule rates
at least evr years

(b) For Fiscal Year 2017-2018 the Department shall apply the most recent CMS Home Health Market Basket
Index to each fee schedule rate for each year from FY 2012-20 13 through FY 2017-20 18 to establish the FY
2017-2018 Fee Schedule Rates.

(c) The market based approau iiicu m subsection (a) will review ‘‘

fl-”.’ “-

(1 Th 9irnnn needs of the individuals.

(2) Staff wages.

(4) Productivity.

(5) Occupancy.

(

\. J.

—--—4--,
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(8) A review of Federally approved HCBS defmitions in the waiver and determinations made about cost
components that reflect costs necessary and related to the delivery of each HCBS.

—(9) A review of the cost of implementing Federal, State and local statutes, regulations and ordinances.

(10) Other criteria that impact costs.

(c) On or before July 30, 2017, the Department shall publish in the Pennsylvania Bulletin a notice that: (1)
identifies the FY 2017-2018 Fee Schedule Rates; and (2) sets forth in specific detail the FY 2017-2018 rate
setting methodology. The proposed rate setting methodology shall describe the provider costs, assumptions,
presumptions, and indexes relied on by the Department to establish the proposed rates. The Department shall
apply ±he most recent CMS Home Health Market Basket Index in establishing the fee schedule rates.

(d) The Depment will publish as a notice in the Pennsylvania Bulletin the factors in subsection (c) used to
establish the rates and the fee schedule rates for public review and comment.

(e) The Department will pay for fee schedule supports at the fee schedule rate determined by the
Department.

(d) For Fiscal Year 2018-2019, the Department shall update the data base that it relies on to establish fees so as
to reflect providers’ current costs. On or before December 1, 2017, the Department shall publish its rate setting
methodology for Fiscal Year 2018-2019 in the Pennsylvania Bulletin for public review and comment. The
proposed rate setting methodology shall describe the provider costs, assumptions, presumptions, and indexes
relied on by the Department to establish the proposed rates. The Department shall apply the most recent CMS
Home Health Market Basket Index in establishing the fee schedule rates.

(e) On or before June 1, 2018, the Department shall publish in the Pennsylvania Bulletin the Fiscal Year 2018-
2019 fee schedule rates, the details of the rate setting methodology used to establish the rates and its responses
to all comments received regarding the proposed rates and rate and rate setting methodology.

(f) The Department shall update the cost data that it relies upon to establish Fee Schedule Rates every three
years, and shall follow and comply with the rate setting and publication requirements in subsection (d).

(g) In every fiscal year after FY 2018-2019, in years when the Department does not update the cost data base, it
shall apply the most current version of the Home Health Market Basket in establishing the annual fee schedule
rates.

COST-BASED RATES AND ALLOWABLE COSTS

§ 6100.641. Cost-based rate.

(a) Sections 6100.642—6100.672 apply to cost-based rates.

(b) An HCBS eligible for reimbursement in accordance with § 6100.642—6100.672 includes residential
habilitation and transportation.

§ 6100.642. Assignment of rate.

(a) The provider will be assigned a cost-based rate for an existing HCBS at the location where the HCBS is
delivered, with an approved cost report and audit, as necessary.
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(b) If the provider seeks to provide a new HCBS, the provider will be assigned the area adjusted average rate
of approved provider cost-based rates.

(c) A new provider with no historical experience will be assigned the area adjusted average rate of approved
provider cost-based rates.

(d) If the provider fails to comply with the cost reporting requirements specified in this chapter without good
cause and after consultation with the Department, the provider will be assigned the lowest rate calculated
Statewide based on all provider cost-based rates for an HCBS.

(e) Compliance with cost reporting requirements will be verified by the Department through a designated
managing agency review or an audit, as necessary.

§ 6100.643. Submission of cost report.

(a) A cost report is a data collection tool issued used by the Department to collect expense and utilization
information from a provider that may include supplemental schedules or addenda as requested by the
Department.

(b) The provider shall submit and the Department shall review a cost report on a form specified by and in
accordance with the instructions provided by the Department on an annual basis.

(c) Unless a written extension is granted by the Department, the cost report or the cost report addenda shall
be submitted to the Department on or before the last Thursday in October for residential habilitation and on or
before the last business day in the third week of February for transportation.

(d) A provider with one master provider index number shall submit one cost report for the master provider
index number.

(e) A provider with multiple master provider index numbers may submit one cost report for all of its master
provider index numbers or separate cost reports for each master provider index number.

(f) The provider shall submit a revised cost report if the provider’s audited financial statement is materially
different from a provider!s cost report by more than 1%.

§ 6100.644. Cost report.

(a) The provider shall complete the cost report to reflect the actual costs and the allowable administrative
costs of the HCBS provided to Waiver Program consumers.

(b) The cost report must contain information for the development of a cost-based rate as specified on the
Department’s form.

(c) A provider of a cost-based service shall allocate eligible and ineligible allowable costs in accordance with
the applicable Office of Management and Budget Circulars and related applicable guidance as issued by the
United States Office of Management and Budget.
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Comment and Suggestion 6100.645:

The last two subsections were switched in order to more accurately reflect the chronology.

§ 6100.645. Cost based rate setting.

(a) The Department will use the each provider’s most recently approved cost report, as adjusted by the most
recent CMS Home Health Market Basket Index, to establish the provider’s cost based rates in each fiscal year.
cost based rate setting methodology to establish a rate for cost based seices for each provider with a
Department approved cost report.

(h Th nnnrnvM rnqt rpnn will be used as the initial factor in the rate ‘ftirn mpthndn1rvto develo flip

cervices.

(e-b) The A provider shall complete the cost report in accordance with this chapter.

(4—c) The cost data submitted by the provider on the approved cost report, will be used to set the provider’s
cost based rates. A provider’s cost based rates will be established by the cost data submitted by the provider in
an approved cost report, as adjusted on the basis of the most recent CMS Home Health Market Basket Index.

(e—d) Prior to the effective date of the cost based rates, the Department will publish s a notice in
the Pennsylvania Bulletin that explains the cost-based rate setting methodology for the fiscal year. including the
cost rnnrf vp’c,”v outlier gnn1v’ ncgi,rv fnrtnr and rnt

(f-e) The Department, upon the publication of advance public notice and after consideration of public
comments, will may adjust the cost report form and instructions based on changes in the support service
definitions in the Federally-approved waivers and waiver amendments from the prior cost reporting period.

Comment and Suggestion 6100.646:

The suggested edits assume that payments for service reflect unavoidable, common costs
incurred by providers of res’dential services to mainarn their residential uroarams

§ 6100.646. Cost-based rates for residential habilitation.

(a) The Department will review unit costs reported on a cost report.

(b) The Department will identify a unit cost as an outlier when that unit cost is at least one standard deviation
outside the average unit cost as compared to other cost reports submitted.

(c) The Department, in setting rates, will divide a Provider’s allowable costs by the Provider’s billed days.
nnnlv qr’nv factor to residential hnH1tgtrr’ yntp

(d) A provider may request can qualify the additional staffing costs above what is included in the
Department-approved cost report rate for current staffing if there is a new individual entering the program who
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has above-average staffing needs or if an individuals needs have changed significantly as specified in the
individuals PSP.

§ 6100.647. Allowable costs.

Comment and Suggestion 6100.647:
This section is replaced by the definition under 6100.3 of “allowable cost.” The proposed

regulation is unnecessarily complex and vague. The suggested text incorporates the objective
of the proposed regulation in reliance on 2 C.F.R 200.

(a A cost must be the best price made by a pmdent buye.

(b) A cost must relate to the administration or provision of the HCBS.

A t.,-. ,... ,-. TJI’Dc ,-.. i:._.,,
./)
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categories in a reasonable and fair manner and in proportion with the benefits provided to the HCBS or other
lines of business among cost categories.

(d) Allowable costs must include costs specified in this chapter and cost that are in accordance with the
Department’s Federally approved waivers and waiver amendments.

(e) To be an allowable cost, the cost must be documented and comply with the following:

(1) Applicable Federal and State stamtes, regulations and policies.

(2) Generally Accepted Government Auditing Standards and applicable Departmental procedures.

(f) A cost used to meet cost sharing or matching requirements of another Federally frmnded program in either
the cunent or a prior period adjustment is not allowable.

(g) Transactions involving allowable costs beveen related parties shall be disclosed on the cost report.

Comment and Suggestion 6100.648: In a single payer system, which does not reimburse a

Provider’s full allowable cost, why does the Department seek to impose limitations on

donations?

• 6 100.648. Donations.

(a) A provider may not report a donation that is restricted for a purpose other than for an allowable HCBS
cost, and a donation that is uestricted, but not used for an allowable UPQ +

—(b) If an unrestricted donation is used for an allowable HCBS cost, the provider shall claim an expense and
offsetting revenue for the donation.

(c) The provider shall report unrestricted donations used for an HCBS in accordance with the following:

(1 I t t1- rn’th dnnnHnn ti-mt hpnpfitq tlw rlrect or indirect irnrirUtiirr’ cm t1, rnqt rennrt q irirnm
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(2) Reduce gross eligible expenditures in calculating the amuuru ‘i br iiepartmental participation by
the amount of the donation.

(3) Fully disclose a noncash donation that exceeds $1,000, either individually or in the aggregate, including
the estimated value and intended Use of the donated item. V

(1) If a donated item is sold, treat the nrnr
- unrestricted cash donation.

§ 6100.649. Management fees.

A cost included in the provider’s management fees must meet the standards in § 6100.647 (relating to
allowable costs).

Comment and Suggestion 6100.650: The Department must explain the necessity for (b)(3)
and (c)

§ 6100.650. Consultants.

(a) The cost of an independent consultant necessary for the administration or provision of an HCBS is an
allowable cost.

(b) The provider shall have a written agreement with a consultant. The written agreement must include the
following:

(1) The administration or provision of the HCBS service to be provided.

(2) The rate of payment.
V

(3) The method of payment.

(c) The provider may not include benefits as an allowable cost for a consultant.

§ 6100.651. Governing board.

(a) Compensation for governing board member duties is not an allowable cost.

(b) Allowable costs for a governing board member include the following:

(1) Meals, lodging and transportation while participating in a board meeting or function.

(2) Liability insurance coverage for a claim against a board member that was a result of the governing board
member performing official governing board duties.

(3) Training related to the delivery of an HCBS.

(c) Allowable expenses for governing board meals, lodging and transportation, paid through HCBS funding,
are limited to the Commonwealth-established reimbursement limits applicable for Commonwealth employees.

(1) Nothing in this subsection restricts the amount supplemented by the provider. V
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(2) Nothing in this subsection applies Commonwealth-established policies and practices beyond the
reimbursement limits for meals, lodging and transportation.

rmment and Suggestion 6100.652: The provisions in (b) are covered in (c)

§ 6100.652. Compensation.

(a) Compensation for staff persons, including pension, health care and accrued leave benefits, is an allowable
cost.

(b) A bonus or severance payment, that is part of a separation package, is not an allowable cost.

(e)(b) Internal Revenue Service statutes and regulations and applicable Office of Management and Budget
Circulars and related applicable guidance as issued by the United States Office of Management and Budget
apply regarding compensation, benefits, bonuses and severance payments.

§ 6100.653. Training.

The cost of training related to the delivery of an HCBS is an allowable cost.

§ 6100.654. Staff recruitment.

The cost relating to staff recruitment is an allowable cost.

§ 6100.655. Travel.

(a) A travel cost, including meals, lodging and transportation, is allowable.

(b) Allowable expenses for meals, lodging and transportation, paid through HCBS funding, are limited to the
Commonwealth-established reimbursement limits applicable for Commonwealth employees.

(1) Nothing in this subsection restricts the amount supplemented by the provider. V

(2) Nothing in this subsection applies to Commonwealth-established policies and practices beyond the
reimbursement limits for meals, lodging and transportation.

§ 6100.656. Supplies.

The purchase Of a supply is an allowable cost if the supply is used in the normal course of business and
purchased in accordance with applicable Office of Management and Budget Circulars and related applicable
guidance as issued by the United States Office of Management and Budget.

§ 6100.657. Rental equipment and furnishing.

Rental of equipment or furnishing(s) is an allowable cost if the rental is more as cost-efficient than as
purchasing.

§ 6100.658. Communication.
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The following are examples of communication costs that support the administration or provision of an HCBS
are allowable costs:

(1) Telephone (phone conferencing and video conferencing).

(2) Internet connectivity

(3) Digital imaging.

(4) Postage.

(5) Stationary.

(6) Printing.

§ 6100.659. Rental of administrative space.

(a) The cost of rental of an administrative space, from a related or unrelated party for a programmatic
purpose for an HCBS, is allowable, subject to the following:

(1) A new lease with an unrelated party must contain a provision that the cost of rent may not exceed the
rental charge for similar space in that geographical area.

(2) The cost of rent under a lease with a related party is limited to the lessor’s actual allowable costs as
provided in § 6100.663 (relating to fixed assets of administrative buildings).

(3) The rental cost under a sale-leaseback transaction, as described in Financial Accounting Standards Board
Accounting Standards Codification Section 840-40, as amended, is allowable up to the amount that would have
been allowed had the provider continued to own the property.

(b) The allowable cost amount may include an expense for the following:

(1) Maintenance.

(2) Real estate taxes as limited by § 6 100.660 (relating to occupancy expenses for administrative buildings).

(c) The provider shall only include expenses related to the minimum amount of space necessary for the
provision of the HCBS.

(d) A rental cost under a lease which is required to be treated as a capital lease under the Financial
Accounting Standards Board Accounting Standards Codification Section 840-10-25-1, as amended, is allowable
up to the amount that would have been allowed had the provider purchased the property on the date the lease
agreement was executed.

— n unallowable cost includes the follon

(1) Profit.

(2) Management fee.

(3) A tax not incurred had the provider purchased the space.
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§ 6100.660. Occupancy expenses for administrative buildings.

(a) The following costs are allowable costs for administrative buildings:

(1) The cost of a required occupancy-related tax and payment made instead of a tax.

(2) An associated occupancy cost charged to a specified service location. The associated occupancy cost
shall be prorated in direct relation to the amount of space utilized by the service location.

(3) The cost of an occupancy-related tax or payment made instead of a tax, if it is stipulated in a lease
agreement.

(4) The cost of a certificate of occupancy.

(b) The provider shall keep documentation that a utility charge is at fair market value.

(c) The cost of real estate taxes, net of available rebates and discounts, whether the rebate or discount is
taken, is an allowable cost.

(d) The cost of a penalty resulting from a delinquent tax payment, including a legal fee, is not an allowable
cost.

§ 6100.661. Fixed assets.
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Comment and Suggestion 6100.661:

For (h): This is likely an oversight by the drafter: Fixed assets are overwhelmingly purchased
with Fixed-Rate or Ineligible revenues (not by provider choice, they are not Eligible
residential expenses). To start moving funds between the Eligible and Ineligible or Eligible
and Fixed-Rate (Cost-Based and Set Cost) sides of accounting is problematic and invites co
mingling of funds in various directions. Under the existing methodology, segregation of
accounts is necessary: Fixed-Rate funds should pay for Fixed Rate costs and Cost-Based
funds should pay for Cost-Based expenses.

As proposed, section (h) does not consider that there may be fixed assets that are ineligible,
in support of the homes and reimbursed as ineligible on the fee schedule, and other assets that
are eligible in support of administration and reflected on the cost report.

For accounting purposes, any receipts from the disposal of a fixed asset, or, frankly any asset,
should reduce depreciation expenses in that year, to the extent that the receipt exceeds any
remaining depreciable amounts. So, for example, a $500 item is depreciated by $400 over
several years. The remaining depreciable balance is $100. Should the receipts from the
disposal be in excess of $100, the amount above $100 would be considered as income. The
rationale here is that you spent $500 for the item so you are permitted to depreciate $500 over
several years. As you still have $100 and as you disposed of the asset, you may not claim the
$100 as expense, the first $100 of receipts for it should not offset current year depreciation.
Any amount above $100 would be profit on the asset and should offset depreciation expense.

If the $500 was fully depreciated and you received $100 in disposal, then (h) would be ok
assumina that the asset was an “elicible” cost based fixed asset.

(a) A fixed asset cost is an allowable cost.

(b) The provider shall determine whether an allowable fixed asset shall be capitalized, depreciated or
expensed in accordance with the following conditions:

(1) The maximum allowable fixed asset threshold as defined in applicable Office of Management and
Budget Circulars and related applicable guidance as issued by the United States Office of Management and
Budget.

(2) Purchases below the maximum allowable fixed asset threshold shall be expensed.

(c) The provider shall select the method used to determine the amount of depreciation charged in that year
for the year of acquisition.

(d) The provider shall include depreciation based on the number of months or quarters the asset is in service
or a half-year or full-year of depreciation expense.
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(e) The provider may not change the method or procedure, including the estimated useful life and the
convention used for an acquisition, for computing depreciation without prior written approval from the
Department.

(f) The provider acquiring a new asset shall have the asset capitalized and depreciated in accordance with the
Generally Accepted Government Auditing Standards. The provider shall continue using the depreciation
method previously utilized by the provider for assets purchased prior to July 1, 2011.

(g) The provider shall keep the following:

(1) The title to any fixed assets that are depreciated.

(2) The title to any fixed assets that are expensed or loans amortized using Department funding.

(h) The provider shall use income received when disposing of fixed assets to reduce gross eligible
expenditures in determining the amount eligible for Departmental-participation as determined by the cost report.

(i) A provider in possession of a fixed asset shall do the following:

(1) Maintain a fixed asset ledger or equivalent document.

(2) Utilize reimbursement for loss, destruction or damage of a fixed asset by using the proceeds towards
eligible waiver program expenditures.

(3) Perform an annual physical inventory at the end of the funding period or Commonwealth fiscal year. A11

annual physical inventory is performed by conducting a physical verification of the inventory listings.

(4) Document discrepancies between physical inventories or fixed asset ledgers.

(5) Maintain inventory reports and other documents in accordance with this chapter.

(6) Offset the provider’s total depreciation expense in the period in wch the asset was sold or retired from
service by the gains on the sale of assets.

(j) The cost basis for depreciable assets must be determined and computed as follows:

(1) The purchase price if the sale was between unrelated parties.

(2) The seller’s net book value at the date of transfer fOr assets transferred between related parties.

(3) The cost basis for assets of an agency acquired through stock purchase will remain unchanged from the
cost basis of the previous owner.

(k) Participation allowance is permitted up to 2% of the original acquisition cost for fully depreciated fixed
assets.

(1) Participation allowances shall only be taken for as long as the asset is in use.

(2) Participation amounts shall be used for maintainlng assets, reinvestment in the program or restoring the
program due to an unforeseen circumstance.
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(3) Depreciation and participation allowance may not be expensed at the same time for the same asset.

§ 6100.662. Motor vehicles.

The cost of the purchase or lease of motor vehicles and the operating costs of the vehicles is an allowable cost
in accordance with the following:

(1) The cost of motor vehicles through depreciation, participation allowance, expensing or amortization of
loans for the purchase of a vehicle is an allowable expense. Depreciation and lease payments are limited in
accordance with the annual limits established under section 280F of the Internal Revenue Code (26 U.S.C.A. §
28 OF).

(2) The provider shall keep a daily log detailing the use, maintenance and services activities of vehicles.

(3) The provider shall analyze the cost differences between leasing and purchase of vehicles and the most
practicable economic alternative shall be selected.

(4) The provider shall keep documentation of the cost analysis.

(5) The personal use of the providers motor vehicles is prohibited unless a procedure for payback is
established and the staff person reimburses the program for the personal use of the motor vehicle.

Comment and Suggestion 6100.663:

Subsection (f) must be deleted. The Department does not have the authority to retroactively
create an entitlement to equity in real estate it does not own.

Subsection (g) is unnecessary. Title to real estate acquired by the provider clearly remains

§ 6100.663. Fixed assets of administrative buildings.

(a) An administrative building acquired prior to June 30, 2009, that is in use for which the provider has an
outstanding original loan with a term of 15 years or more is an allowable cost for the provider to continue to
claim principal and interest payments for the administrative or nonresidential building over the term of the loan.

(b) The provider shall ensure a down payment made as part of the asset purchase shall be considered part of
the cost of the administrative building or capital improvement and depreciated over the useful life of the
administrative building or capital improvement.

(c) The provider shall receive prior vien approval from the Department for a planned major renovaLlull
an administrative building with a cost above 25% of the original cost of the administrative building being
renovated.

(d) The provider shall use the depreciation methodology in accordance with § 6100.661 (relating to fixed
assets).

(e) The provider may not claim a depreciation allowance on an administrative building that is donated.
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(f) If an administrative building is sold or the provider no longer utilizes the administrative building for an
HCBS, the Department shall recoup the funded equity either directly or through rate setting. As used in this
subsection, “funded equity? is the value of property over the liability on the property.

(1) The provider shall be -

verified by an independent auditor.
renonsib1e for calculating the amounts reimbursed and the amounts shall be

(2) As an alternative to recoupment, with Department approval, the provider may reinvest the reimbursement

amounts from the sale of the administrative or nonresidential building into any capital asset used in the
program.

(g) The title of any administrative building acquired and depreciated shall remain with the enrolled provider.

§ 6100.664. Residential habilitation vacancy.

(a) The Department will establish a vacancy factor for residential habilitation that is included in the cost
based rate setting methodology.

b) The vacancy factor for residential habilitation shall be cculated based on all the provider’s residential
habilitation locations.

(e)(a) The A provider may not limit the an individual’s leave days.

(4)(b) The grounds for a change in a provider or a transfer of an individual against the individuals wishes
under § 6100.303 (relating to reasons for a transfer or a change in a provider) do not apply to a transfer under
subsection (e).

(e)(c) The provider may not transfer an individual due to the individual’s absence until after the provider has
received written approval from the Department.

§ 6100.665. Indirect costs.

(a) An indirect cost is an allowable cost if the following criteria are met:

(1) The provider shall have a cost allocation plan.

(2) Costs are authorized in accordance with applicable Office of Management and Budget Circulars and
related applicable guidance as issued by the United States Office of Management and Budget and § 6100.647
(relating to allowable costs).

(b) The provider shall consider the reason the cost is an indirect cost, as opposed to a direct cost, to
determine the appropriate cost allocation based on the benefit to the HCBS.

(c) If a cost is identified as an indirect cost, the cost will remain an indirect cost as long as circumstances
remain unchanged.

(d) The provider shall select an allocation method to ni an muirei ui rn accordance vrith the following:

(1) The method is best suited for assigning a cost with a benefit derived.

(2) The method 1as a traceable cause and effect relationship.
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(3) The cost cannot be directly attributed to an HCBS.

(e) The provider shall allocate a general expense in a cost oup that is more gener in nae to produce a
result that is equitable to both the Depanent and the provider.

§ 6100.666. Moving expenses.

(a) The actual cost associated with the relocation of a waiver support location is allowable,

(b) Moving expenses for an individual is allowable if the provider receives approval from the Department or
the designated managing entity prior to the move.

§ 6100.667. Interest expense.

(a) Short-term borrowing is a debt incurred by a provider that is due within 1 year.

(b) Interest cost of short-term borrowing from an unrelated party to meet actual cash flow requirements for
the administration or provision of an HCBS is an allowable cost.

§ 6100.668. Insurance.

The cost for an insurance premium is allowable if it is limited to the minimum amount needed to cover the
loss or provide for replacement value., including the following:

(1) General liability.

(2) Casualty.

(3) Property.

(‘1) Theft.

(5) Burglary insurance.

(6) Fidelity bonds.

(7) Rental insurance.

insurance, if required.

(9) Errors and omissions.
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Comment and Suggestion 6100.669: Where a Provider in good faith challenges

actions/decisions by the Department and the parties resolve the dispute and so avoid the cost

and uncertainty of time consuming litigation for both parties, the legal fees and costs incurred

by the provider must be recognized. Suggested text addresses the proposed and unjustified

absolute limitation on reasonable costs incurred to challenge Department action.

§ 6100.669. Other allowable costs.

(a) The following costs are allowable if they are related to the administration of HCB S:

(1) Legal fees with the exception of those listed in subsection (b).

(2) Accounting fees, including audit fees.

(3) Information technology costs.

(4) Professional membership dues for the provider, excluding dues or contributions paid to lobbying groups.

(5) Self-advocacy or advocacy organization dues for an individual, excluding dues or contributions paid to
lobbying groups. This does not include dues paid to an organization that has as its members, or is affiliated with

an organization that represents, individuals or entities that are not self-advocates or advocates.

(b) Legal fees for prosecution of claims against the Commonwealth and expenses incurred for claims against

the Commonwealth are +et allowable unl-e&s in full if the provider prevails at the hearing. In the event the
Commonwealth and the Provider amicably resolve the Provider’s claim(s), one-half of the provider’s

documented legal fees are allowable costs.

§ 6100.670. Start-up cost.

(a) A start-up cost shall be utilized only for a one-time activity related to one of the following:

(1) Opening a new location.

(2) Introducing a new product or support.

(3) Conducting business in a new geographic area.

(4) Initiating a new process.

(5) Starting a new operation.

(b) Within the approved waiver appropriation, a start-up cost may be approved and authorized by the

Department in accordance with the Department’s Federally-approved waivers and waiver amendments.

(c) A start-up cost shall be authorized in accordance with Standard Operating Procedure 98-5 issued by the
American Institute of Certified Public Accountants (SOP 9 8-5), as amended.

§ 6100.671. Reporting of start-up cost.
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(a) A start-up cost that has been reimbursed by the Department shall be reported as income.

(b) A start-up cost within the scope of Standard Operating Procedure 98-5 shall be expensed as the costs are
incurred, rather than capitalized.

§ 6100.672. Cap on Start-up cost(s).

(a) A cap on start up cost will be established by the Department. The Department shall pay a provider its
allowable costs relating to the start-up of a new location.

(b) A request for a waiver in accordance with § 6100.43 (relating to regulatory waiver) may be requested if
the waiver conditions in § 6100.43 and one of the following conditions are met:

(1) The start-up cost provides greater independence and access to the community.

(2) The start-up cost is necessary to meet life safety code standards.

(3) The cost of the start-up activity is more cost effective than an alternative approach.

ROOM AND BOARD

§ 6100.681. Room and board applicability.

Sections 6100.682—6100.694 apply for the room and board rate charged to the individual for residential
habilitation.

§ 6100.682. Support to the individual.

(a) If an individual is not currently receiving SSI benefits, the provider shall provide support to the
individual to contact the appropriate county assistance office.

(b) If an individual is denied SSI benefits, the provider shall assist the individual in filing an appeal, if
desired by the individual.

(c) The provider shall assist the individual to secure information regarding the continued eligibility of SSI
for the individual.

§ 6100.683. No delegation permitted.

The provider shall collect the room and board from the individual or the person designated by the individual
directly and may not delegate that responsibility.

§ 6100.684. Actual provider room and board cost.

(a) The total amount charged for the individual’s share of room and board may not exceed the actual
documented value of room and board provided to the individual, minus the benefits received as specified in §
6100.685 (relating to benefits).

(b) The provider shall compute and document actual provider room and board costs each time an individual
signs a new room and board residency agreement.
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(c) The provider shall keep documentation of actual provider room and board costs.

§ 6100.685. Benefits.

(a) The provider shall assist an individual in applying for energy assistance, rent rebates, food stamps and
similar benefits.

(b) If energy assistance, rent rebates, food stamps or similar benefits are received, the provider shall deduct
the value of these benefits from the documented actual provider room and board cost as specified in § 6 100.684
(relating to actual provider room and board cost) before deductions are made to the individuals share of room
and board costs.

(c) An individual’s energy assistance, rent rebates, food stamps or similar benefits may not be considered as
part of an individuals income or resources.

(d) The provider may not use the value of energy assistance, rent rebates, food stamps or similar benefits to
increase the individual’s share of room and board costs beyond actual room and board costs as specified in §
6100.684.

§ 6100.686. Room and board rate.

(a) If the actual provider room and board cost as specified in § 6100.684 (relating to actual provider room
and board cost), less any benefits as specified in § 6100.685 (relating to benefits), is more than 72% of the SSI
maximum rate, the following criteria shall be used to establish the room and board rate:

(1) An individual’s share of room and board may not exceed 72% of the SSI maximum rate.

(2) The proration of board costs shall occur after an individual is on leave from the residence for a
consecutive period of 8 days or more. This proration may occur monthly, quarterly or semiannually as long as
there is a record of the board costs that were returned to the individual.

(b) If an individual has earned wages, personal income from inheritance, Social Security or other types of
income, the provider may not assess the room and board cost for the individual in excess of 72% of the SSI
maximum rate.

(c) If available income for an individual is less than the SSI maximum rate, the provider shall charge 72% of
the individual’s available monthly income as the individual’s monthly obligation for room and board.

(d) An individual shall receive at least the monthly amount as established by the Commonwealth and the
Social Security Administration for the individual’s personal needs allowance.

§ 6100.687. Documentation.

If the actual provider room and board cost charged to an individual as specified in § 6 100.684 (relating to
actual provider room and board cost) is less than 72% of the SSI maximum rate, the provider shall keep the
following documentation:

(1) The actual value of the room and board is less than 72% of the current maximum SSI monthly benefit.

(2) The Social Security Administration’s initial denial of the individual’s initial application for SSI benefits
and the upholding of the initial denial through at least one level of appeal.
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§ 6100.688. Completing and signing the room and board residency agreement.

(a) The provider shall ensure that a room and board residency agreement, on a form specified approved by
the Department (or where applicable, another government agency, e.g. Housing and Urban Development), is
completed and signed by the individual annually.

(b) If an individual is adjudicated incompetent to handle finances, the individuals court-appointed legal
guardian shall sign the room and board residency agreement.

(c) If an individual is 18 years of age or older and has a designated person for the individuals benefits, the
designated person and the individual shall sign the room and board residency agreement.

(d) The room and board residency agreement shall be completed and signed in accordance with one of the
following:

(1) Prior to an individuals admission to residential habilitation.

(2) Prior to an individual’s transfer from one residential habilitation location or provider to another
residential habilitation location or provider.

(3) Within 15 days after an emergency residential habilitation placement.

§ 6100.689. Modifications to the room and board residency agreement.

(a) If an individual pays rent directly to a landlord, and food is supplied through a provider, the room
provisions shall be deleted from the room and board residency agreement and the following shall apply:

(1) The individual shall pay 32% of the SSI maximum rate for board.

(2) If an individual’s income is less than the SSI maximum rate, 32% of the available income shall be
charged to fulfill the individual’s monthly obligations for board.

(b) If an individual pays rent to a provider, but the individual purchases the individual’s own food, the board
provisions shall be deleted from the room and board residency agreement and the following shall apply:

(1) The individual shall pay 40% of the SSI maximum rate for room.

(2) If an individual’s income is less than the SSI maximum rate, 40% of the available income shall be
charged to fulfill the individuals monthly obligations for room.

§ 6100.690. Copy of room and board residency agreement.

(a) A copy of the completed and signed room and board residency agreement shall be given to the individual,
the individual’s designated person and the individual’s court-appointed legal guardian, if applicable.

(b) A copy of the completed and signed room and board residency agreement shall be kept in the individual’s
record.

§ 6100.691. Respite care.
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There may not be a charge for room and board to the individual for respite care if respite care is provided for
30 days or less in a Commonwealth fiscal year.

Comment and Suggestion 6 100.692: This provision is acceptable as long as it is understood

that the Department is responsible for payment after 30 consecutive days’ absence.

§ 6100.692. Hospitalization.

There may not be a charge for room and board to the individual after 30 consecutive days of being in a
hospital or rehabilitation facility and the individual is placed in reserved capacity.

§ 6100.693. Exception.

There may not be a charge for board to the individual if the individual does not take food by mouth.

Comment and Suggestion 6100.694:

In subsection (a the Deiartment must define “small amount.”

§ 6100.694. Delay in an individual’s income.

If a portion or all of the individual’s income is delayed for 1 month or longer, the following apply:

(1) The provider shall inform the individual, the individual’s designated person or the individual’s court-
appointed legal guardian in writing that payment is not required or that only a small amount of room and board
payments is required until the individual’s income is received.

(2) Room and board shall be charged to make up the accumulated difference between room and board paid
and room and board charged according to the room and board residency agreement.

DEPTMENT ESTABLISID FEE FOR INELICIBLE PORTION

Comment and Suggestion 6100.711: Language added to 6100.571 covers this section

§ 6100.711. Fcc for the indigibic portion of residential habiitation.

(a) The Department will establish a fee for the ineligible portion ofpayent for residential habilitation
se’ices in accordance with.

(b) The Department established fee will be established using a market based approach based on cunent data
and independent data sources.

(c) The Department will refresh the market based data used in subsection (a) to establish Department
established fees at least every 3 years.

-4(d) The market based approach specified in suJon (c) will review
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(1) The support needs of the individuals.

(2) Staff wages.

(3) Staff related expenses.

(4) Productivity.

(5) Occupancy.

(6) Custodial and maintenance expenses.

( ) S)..fl.J5j.jA,1Jj.fl) %?SJJLO.

(8) A review of approved HCBS defitions and determinations made about cost components that reflect
costs necessary and related to the delivery of each HCBS.

(9) A review of the cost of implementing Federal, State and local statates, regulations and ordinances.

(10) Other criteria that mmnnf costs.

(e) The Department will publish as a notice in the Pcimsylvania Bulletin the factors in subsection (d) used to
establish the rates and the fee schedule rates for rnth1i review and comment.

(f Th Thnnvtment will nnv for Department established fee qiinnnrt’ at the fees determined 1v the
Department.

ENFORCEMENT COMPLIANCE

Comment and Suggestion 6100.741:

Text has been added/deleted to reflect clarity, brevity and reasonableness. Terminology such
as “enforcement” and “sanctions” and “array of sanctions” is outdated and not reflective of

rmmncp nrl infAnt nftl,ic ecHnn

§ 6100.741. Sanctions Imposition of remedies.

(a) The Department has the authority to will enforce assure compliance with the provisions of this chapter
through an array of sanctions the imposition of the remedies described in this section and 55 Pa Code § 1101.74
— 1101.77. The specific remedy that may be imposed will depend on facts relating to the regulatory infraction.

(b) A sanction may be implemented by the Department for the following: The Department may impose a
sanction upon a finding that a provider has committed a regulatory violation(s) including but not limited to:

() (1) Failure refusal to submit an acceptable corrective action plan in accordance with the time frame
specified by the Department and as specified in § 6 100.42(e) (relating to monitoring compliance).

(3-) (2) Failure refusal to implement a corrective action plan or a directed cOrrective action plan, including the
compliance steps and the timelines in the plan.
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(1)(3) Fraud, deceit or falsification of intentional submission of false or misleading documents or information

related to the provision of services under this chapter.

)(4) Faihife refusal to provide free and full access to the provider’s premises for lawfully authorized

purposes to the Department, the designated managing entity, or other authorized Federal or State officials.

()(5) failure to provide requested documents or other requested information in a timely manner upon the

receipt of reasonable, advance written notice of the request ef from the Department, the designated managing

entity, or an authorized Federal or State agency.

§ 6100.742. Array of sanctions. Types of remedies.

(a) After affording a provider written notice of an alleged regulatory violation and the opportunity to
challenge the violation(s) under 55 Pa. Code Chapter 41, the Department may apply the following remedies:

(1) Recouping, suspending or disallowing a payment to the provider.

(2) Terminatinge a provider agreement for participation in an HCBS waiver program.

(3) Prohibiting the delivery of supports services to a new individual.

(4) Prohibiting the provision of specified supports services at a specified location.

(5) Prohibiting the enrollment of a new support location.

(6) Ordering the appointment of a master as approved by the Department, L11 expense

eligible for reimbursement from the Department, to manage and direct the provider’s operational, program and
fiscal functions.

(7) Removeing an individual from a premise.

- 6100.743. Consideration as to type of sanction

Comment and Suggestion 6100.743: The Department, in determining the nature and scope

of a particular remedy, may not act in capricious disregard of the facts that underlie the

regulatory violation. The Department’s notion that it “may” consider “variables” in

determining a remedy is unsupported in law. Here again, the Department wrongly presumes

unfettered discretion in its application of regulations, The Department is duty-bound to act in

accordance with actual facts and must avoid the contrary, untenable and mistaken view that it

ijossesses “full discretion” to take any action in an otherwise reaulated environment.

(n’i The Dennrtment hn’i full discretion LU determine and implement the type of sanction it deems appropnaie

rcnmstance n S 6100.7’11(h (r1ntin to nnHnn

V) authority to implement a single sanLIlull or a comullIuLlull

(c) 6 100.742 (b) The Department may shall consider the following variables facts when determining and

implementing a sanction or combination of sanctions a remedy:

(1) The seriousness of the condition infraction, specified in § .6100.711(b).
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(2) The continued nature duration of the condition infraction in § 6100.7’l 1(b).

(3) The repeated nature of the condition infraction in § 6100.7’l 1(b).

(4) A combination of the conditions specified in § 6100.741(b).

(5) The history of provisional licenses issued by the Department.

(6) The history of compiIduw Lm uci, epsrtmental regulations such as ii
applicable regulations of other State and Federal agencies.

Comment and Suggestion 6100.744: This section was incorporated into §6100.741.

8 6100.744. Additional conditions and sanctions.

Tn dition to mid nntn rnndtn ecified in this chapter, the provider is subject to the
follov±ng:

(fl Sections ll0l.7’1 llfll7S 1101.76and 1101.77.

(2 1’r flnmmi+. UL1UU Flu viuu vy applicable law.

Chapter 2380

CHAPTER 2380. ADULT TRAINING FACILITIES

GENERAL PROVISIONS

§ 2380.3. Definitions.

Discussion 2380.3.

All definitions for these regulations should be included in Chapter 2380.3, and the definitions
should be the same across Chapter 6100 and all licensing regulations. Definitions should be
consistent and clear with the intent to facilitate communication and understanding. Deleting
definitions from the program regulations and including them within Chapter 6100 and the
licensing regulations promotes clarity, consistency, and reduces administrative burden across
applicable services and programs.

The following words and terms, when used in this chapter, have the following meanings, unless the context
clearly indicates otherwise:

Adult—A person 18 years of age or older.
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Adult Autism Waiver - An HCBS Federal waiver program approved under section 19 15(c) of the Social

Security Act (42 U.S.C.A. § 1396n(c)) and designed to provide community-based supports to meet the specific

needs of adults with autism spectrum disorders

Adult training facility or facility—A building or portion of a building in which services are provided to four

or more individuals, who are 59 years of age or younger and who do not have a dementia-related disease as a

primary diagnosis, for part of a 24-hour day, excluding care provided by relatives. Services include the

provision of functional activities, assistance in meeting personal needs and assistance in performing basic daily

activities.

Aversive Conditioning - The application of startling, painful or noxious stimuli in response to the exhibition

of behavior in an effort to modify the behavior.

Autism spectrum disorder (ASD) - A developmental disorder defined and diagnosed in accordance with

criteria established in the Diagnostic and Statistical Manual latest edition in effect at time of diagnosis.

Base-funded services: A service funded exclusively by a grant to a county under the Mental Health and

Intellectual Disability Act of 1966 or Article XIV-B of the Human Services Code.

Based-funded support coordination - A program designed to provide community-based support to locate,

coordinate and monitor needed support for individuals who receive support through base-funding.

Chemical restraint - Use of drugs or chemicals for the specific and exclusive purpose of controlling acute or

episodic aggressive behavior. A chemical restraint does not include a drug prescribed by a health care

practitioner or dentist to treat the symptoms of a specific mental, emotional or behavioral condition, or as

treatment prior to or following a medical or dental examination or treatment.

[Content discrepancy A diffcrcncc between what was determined at the ISP meeting by the plan team

and what is documented in the written ISP 1

Corrective action plan - a document prepared by a provider following a written detennination by the

Department of non-compliance with a provision(s) of this Chapter. The plan establishes timelines, person(s)

responsible for the implementation and monitoring of corrective action steps.

Dangerous behavior — A decision, behavior or action by an individual that creates or is highly likely to result

in harm or to place the individual and/or other persons at risk of harm.

Department—The Department of Human Services of the Commonwealth.

Direct service support worker—A person whose primary principal job function is to provide services to an

individual who attends the provider’s facility.

[Documcntation Written statements that accurately record details, substantiate a claim or provide

ei4dence of an event.]

Emergency Closure — An event that is unplanned for any reason that results in program closure two days or

more.

Family—the person or people who are related to or determined by the individual as family
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Fire safety expert—A local fire department, fire protection engineer, State certified fire protection instructor,
college instructor in fire science, county or State fire school, volunteer fire person trained by a county or State
fire school or an insurance company loss control representative.

HCB S—Home and community-based support—An activity, service, assistance or product provided to an
individual that is funded through a Federally-approved waiver program or the Medical Assistance State Plan.

[ISP Indnidual Support Plan The comprchensnc document scr
outcomes for an individual.] -

Incident - A situation or occurrence that has a high likelihood of a negative impact on an individual.

Jndividual An adult with disabilities who receives care in an adult training facility and who has
developmental needs that require assistance to meet personal needs and to perfon basic daily activities.
Examples of adults with disabilities include adults who exhibit one or more of the following:

(i) A physical disability such as blindness, visual impairment, deaThess, hearing impairment, speech or
language impairment, or a physical handicap.

‘Ti A mental illness.

— neurological disability such as cerebral palsy, autism or epilepsy.

(iv) An intellectual disability.

(v) A traumatic brain inju’.

Individual—An adult or child who receives a home and community-based intellectual disability or autism
support or base-funded services.

Mechanical restraint - a device that restricts the movement or function of an individual or portion of an
individual’s body in response to the individual’s behavior. Mechanical restraints include a geriatric chair
(unless prescribed in the individual’s PSP), handcuffs, anklets, wristlets, helmet with fasteners, muffs and mitts
with fasteners, restraint vest, waist strap, head strap, papoose board, restraining sheet, chest restraint and other
locked restraints:

(i) A mechanical restraint does not include a device prescribed by a health care practitioner that is used to
provide pre/post-surgical/medical care, proper balance or support for the achievement of functional body
position.

(ii) A mechanical restraint does not include a device prescribed by a health care practitioner to protect the
individual in the event of a seizure or other non-voluntary movements or physical conditions that limit motor
control and create the potential for injury.

Natural support—An activity or assistance that is provided by family, friends, or other community members
without expectation of payment

Non-conformity - Failure to conform to or meet the expectations outlined within this chapter.
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[Outcomes uai LIW indiv”’ and individual’s plan team choose for the individual to acquire,

maintain or improve.

Plan lead The program specialist or family living specialist, as applicable, when the individual is not

receiving services through an SCO.

rniin that develops the ISP.j

PSP Person centered support plan. Person-Centered Support Plan (PSP): The comprehensive plan for

each individual that is developed using a person-centered process and includes HCBS, risks and mitigation of

risks, and individual outcomes for a participant.

Physical restraint - A physical (manual) hands-on technique that lasts longer than 30 consecutive seconds and

restricts, immobilizes, or reduces an individual’s ability to move his/her arms, legs, head, or other body parts

freely.

Positive interventions - actions or activities intended to prevent, modify, decrease or eliminate challenging

behaviors. These interventions or positive behavior supports include, but are not limited to: environmental

adaptations or modifications, identifying and addressing physical and behavioral health symptoms, voluntary

physical exercise, health and weliness practices, redirection, praise, modeling, conflict resolution, trauma

informed care, de-escalation, and reinforcing desired behavior (contingent and non-contingent rewards).

Pressure point techniques - The application of pain for the purpose of achieving compliance. This technique

does not include approved physical intervention techniques in response to aggressive behavior, such as bite

release.

Provider An entity or person that enters into an agreement with the Department to deliver a service to an

individual. The person, entity or organization that is authorized to deliver services under the Medical Assistance

Program.

Restraint—A physical, chemical or mechanical intervention used to control acute, episodic behavior

that restricts the movement or function of the individual or a portion of the individual’s body, including

an intervention approved as part of the PSP or used on an emergency basis.

SC—Supports coordinator—An SCO employee whose primary job functions are to locate, coordinate and

monitor services provided to an individual when the individual is receiving services from an SCO.

SCO—Supports coordination organization—A provider that delivers the services of locating, coordinating

and monitoring services provided to an individual.

Seclusion - Involuntary confinement of an individual in a room or area from which the individual is physically

prevented from leaving.

Services Actions or assistance nrnvided to the individual to support the achievement oi an outcome.

Support—An activity, service, assistance or product provided to an individual that is provided through a

Federally-approved waiver program, the State plan or base-funding. A support includes an HCBS, support

coordination, TSM, agency with choice, organized health care delivery system, vendor goods and services, and

base-funding support, unless specifically exempted in this chapter.
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State plan—The Commonwealth’s approved Title XIX State Plan.

Support coordination - an HCBS Federal waiver program under section 1915(c) of the Social Security Act
(42 U.S.C.A. § 1396n(c)) designed to provide community-based support to locate, coordinate and monitor
needed HCBS and other support for individuals.

Vendor - A directly-enrolled provider that sells goods or services to the general public, as well as to an HCBS
program.

Voluntary Exclusion - An individual voluntarily or willingly removing himself/herself from his/her immediate
environment and placing himself/herself alone to a room or area.

Volunteer - A person who works without compensation and under the supervision of an authorized provider
or family member alone with an individual in the perfonnance of a service

GENERAL REQUIREMENTS

§ 2380.17. [Reporting of unusual incidents.] Incident report and investigation.

Discussion 2380.17.

Recommended edits promote clarity and specificity.

(f) (9) is a duplicate of (7)

[(a) Aiitnuual incident is:

(1’i Abuse or iinfr1 abuse of an individual.

(2) Injury, trauma or mncss requuiug mpaiuiit nupIL1auuu, LUUL occurs whu LU munjuual
the facility or under the supervision of the facility.

(‘ A suicide attcmnf liv an individual.

(4) A violation or alleged violation of an ifluIvLuu4i 11guLs.

( An individual whose absence is unaccounted for, and is therefore presumed to be at risk.

(6) The misuse or ugcu miu ui iu iuuniuuii iuuds or property.

(7) An outbreak of a serious communicable disease, as defmcd in 28 Pa. Code § 27.2 (relating to
specific identified reportable diseases, infections and conditions) to the extent that confidentiality laws
permit reporting.

(8) An incident requiring the services of a fire department or law enforcement agency.

(9) A condition, except for snow or ice conditions, that results in closure of the facility for more than 1
schedulcd day of operation.
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(b) Written policies and procedurcs on the prevention, reporting, investigation and management of

unusual incidents shall be developed and kept at the facility.

(c) Thc facility shall orally notify, within 24 hours after abuse or suspected abuse of an individual or

an incident requiring the senices of a fire department or law enforcement agency occurs:

(1) The county mental health and intellectual disability program of the county in which the facility is

located if the individual involved in the unusual incident has mental illness or an intellectual disabifity.

(2) The funding agency

(3) The appropriate regional office of the Department.

(d) The facility shall initiate an investigation of the unusual incident and complete and send copies-of

an unusual incident report on a form specified by the Department, within 72 hours after an unusual

incident occurs, to:

(1) The county mental health and intellectual disability program of the county in which the facility is

located if the individual involved in the unusual incident has mental illness or an intellectual disability.

(2) The funding agency.

(3) The appropriate regional office of the Department.

(e) At the conclusion of the investigation the facility shall send a copy of the fmal unusual incident
1!epffltto÷

(1) The county mental health and intellectual disability program of the county in which the facifity is

located if the individual involved hi the unusual incident has mental illness or an intellectual disability.

(2) The funding agency.

(3) The appropriate regional office of the Department.

(1) A copy of unusual incident reports relating to an individual shall be kept in the individual’s record.

(g) A copy of unusual incident reports relating to the facility itself, such as those requiring the services

of a fire department, shall be kept.

(h) The individual’s family, if appropriate, and the residential services provider, if applicable, shall be

immediately notified in the event of an unusual incident relating to the individual.]

(a) -The A provider shall report the following incidentsrand alleged incidents and suspected incidents

through the Department’s information management system within 24 hours of discovery by a staff person

having knowledge of the incident:

(1) Death. V

(2) Suicide attempt.

(3) Inpatient admission to a hospital. V
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(4) Visit to an emergency room.

(5) Abuse.

(6) Neglect.

(7) Exploitation.

(8) An individual who is missing for more than 24 hours or who could be in jeopardy if missing at all.
Missing individual

(9) Law enforcement activity.

(10) Injury requiring treatment beyond first aid.

(11) Fire requiring the services of the fire department.

(12) Emergency closure.

(13) Use of a rcstraint.

(44 13) Theft or misuse of individual funds.

(4-5 14) A violation of individual rights.

(15) Individual to individual incident.

(b) The individual and the persons designated by the individual shall bc notified immediately upon
discovery of an incident relating to the individual. A provider shall report the following in the
Department’s information management system within 72 hours of the occurrence or discovery of the
incident:

(1) Medication administration error

(2) Use of a restraint outside the parameters of the PSP.

(c) The facility shall keep documentation of the notification in subsection (b). The individual-and
person(s) designated by the individual-shall be notified upon discovery of an incident related to the
individual.

(d) The incident report, redacted to exclude information about another individual and the reporter,
unless the reporter is the individual who receives the report, shall be available to the individual, and
persons designated by the individual, upon request.

(e) The facility provider shall take immediate action to protect the health, safety and well-being of the
individual following the initial knowledge or notice identification of an incident, alleged incident and/or
suspected incident.

(f, The facility provider shall initiate an investigation of an incident certain incidents within 24 hours
of the occurrence or discovery by a staff person of the incident of the following:
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(10) Death
(II) Abuse V

(12) Neglect
(13) Exploitation
(14) Missing person
(15) Theft or misuse of individual funds

(16) Violations of individuals rights

(17) Unauthorized or inappropriate use of a restraint

(18) Individual to individual sexual abuse and serious bodily injury.

(g) A Department certified incident investigator shall conduct the incident investigation of the incident

listed in subsection (a). The incident investigation shall be conducted by a Department-certified incident

investigator. V

(h) The A facility provider shall finalize the incident report in the Department’s information

management system by including additional information about the incident, results of a required

investigation and corrective actions taken or on a form specified by the Department within 30 days of the

occurrence or discovery of the incident or on a form specified by the Department by a s-taff person unless

an extension is filed.

(i) -Th-e A-facility provider shall provide the following information to the Department as part of the

final incident report:

(1) Any known additional detail about the incident.

(2) The results of the incident investigation.

(3) A description of the corrective action(s) taken or planned in response to -a-n the incident as

necessary.

(4) Additional action(s) taken to protect the health, safety and well-being of the individual.

(5) The person responsible for implementing the corrective action.

(6) The date the corrective action was implemented or is to be implemented.

§ 2380.18. V [Reporting of deaths.1 Incident procedures to protect the individual.

Discussion 2380.18. Address as part of 6100 regulations. I

—[(a) The facility shall complete and send copies of a death report on a form specified by the

Department, within 24 h death “‘ ‘‘‘ ‘“ facility “r-vF’

supervision of””
V

(j\ ‘J’t 4A1_. L.f..L. A.I._

—
— _._, r— w8n_-Ot

located if the indivicluai uuu mental umus or an intellectual disability.

“ under f1unh1r.

---- iaciurv.
Inh1Ii.’u1Ii,I nreiir,

. iie-ennntv mental health and ‘“‘‘ fl15h1l1W nr”am
1_ —

LIIU LI ILl. III 1I’IIILII LII( IaCIIIt’ i1

(2) The funding agency.
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(3) The regional office of the Department.

(b) The facility shall investigate and orally noti1’, within 24 hours after an unusual or unexpected
death occurs:

(1) Thc county mental health and intellectual disability program of the county in which the facility is
located if the individual had mental illness or an intellectual disability.

(2) The funding agency.

(3) The regional office of the Department.

(c) A copy of death reports shall be kept in the individual’s record.

(d) The individual’s family, and the residential service provider, if applicable, shall be immediately
notified in the event of a death of an individual.]

(a) In investigating an incident, the facility shall review and consider the following needs of the
affected individual: In reviewing a—&erious incident, or pattern of incidents, a provider shall review and
eoider-the-fllowineds4he-afeete-individualfs

(1) Potential risks.

(2) Health care information.

(3) Medication history and current medication.

(4) Behavioral health history.

(5) Incident history.

(6) Social needs.

(7) Environmental needs.

(8) Personal safety

(b) The facility provider shall monitor an individual’s risk for recurring incidents and implement
corrective action, as appropriatc.

(c) The facility provider shall work cooperatively with the support coordinator or targeted manager
and the PSP team to revise the PSP if indicated by the incident investigation, as needed.

§ 2380.19. [Record of incidents.] Incident analysis.

Discussion 2380.19.

Page 108 of 238



[The facility shall maintain a rccord of an individual’s flhicsscs, traumas and injuries requiring
medical treatmcnt but not inpatient hospitalization, and seizures that occur at the facifity or whilciind
the 1inervision of thc facility.]

(a) The facility provider shall complete the following for each confirmed incident:

(1) Analysis to determine iue. root cause of the incident.

(2) Corrective acnon.

(3) A strategy to address the potential risks to the affected individual.

(b) The facility shall review and analyze inciacnts and conduct a trend analysis at least every 3
mon4h

(c) The facility shall identify ement preventive measures - uace:

(1) The number pi miuiaits.

— -&ev asso( i-en4

(3) The likelihood of an incident recurrinor.

(d) The facility shall educate staff persons ..u. ase. .u L ..rcumstances
incident.

(c) The facility shall nni1vze inciuent UULU continuously and take actions to mitigate and manage rii.

§ 2380.21. [Ci4l] Individual rights.

Discussion 2380.21.

Suggested text is added for clarity and suggested text is redundant or otherwise unnecessary.

[(a) An individual may not be rnscrimmatcd against because of race, color, religious creed, disability,
handicap, ancestry, national origin, age or sex.

(b) The facility shall develop and implement civil rights policies and procedures. Civil rights policies
and procedures shall include the following:

(1) Nondiscrimination in the provision of services, admissions, placements, faeffity usage, referrals and
communications with individuals who are nonverbal or non English speaking.

(2) Physical accessibility and accommodation for individuals with physical disabilities.

(3) The opportunity to lodge civil rights complaints.

(4) Informing individuals on their right to r - 1
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(a) An individual may not be deprived of rights as provided under subsections (b)—(s). An approved
PSP shall be deemed consistent with an individual’s rights.

(b) An individual shall be continually supported to exercise the individual’s rights. An individual shall
be provided services, supports, and accommodations to assist the individual to understand and to actively
exercise rights as he/she chooses. The services, supports, and accommodation necessary for the individual
to understand and activity exercise rights as he/she chooses shall be funded by the Department as part of
the PSP.

(c) An individual shall be provided the support .. ummuuii necessary to be able to
understand and actively exercise the individual’s rights.

(l(c) An individual may not be reprimanded, punished or retaliated against for exercising the
individual’s rights.

(e)(d) A court’s written order that restricts an individual’s rights shall be followed.

(1) A court appointed legal guardian may exercise rights and make decisions on behalf of an individual
in accordance with a court order.

(g) An individual who has a court appointed legal guardian, or who has a court order restricting the
individual’s rights, shall be involved in decision making in accordance with the court order.

(h)(e) An individual has the right to designate persons to assist in decision making on behalf of the
individual.

(i) An individual may not be discriminated against because of race, color, creed, disability, religious
affiliation, ancestry, gender, gender identity, sexual orientation, national origin or age.

) An individual has the right to civil and legal rights afforded by law, including the right to vote,
speak freely, and practice the religion of his choice or to practice no religion. An individual possesses all
the civil, legal, and human rights afforded under law.

(k) An individual may not be abused, neglected, mistreated, exploited, abandoned or subjected to
corporal punishment. An individual has the right to be free from abuse, neglect, mistreatment,
exploitation, abandonment or be subjected to corporal punishment.

(l An individual shall be treated with dignity and respect.

(m) An individual has the right to make choices and accept risks. An individual has the right to make
informed choices and accept personal risks that do not pose a threat to the individual’s and/or another
person’s health, safety, or well-being.

(n) An individual has the right to refuse to participate in activities and supports.

in’ i-n individual has the right to privacy of person anu nossessions.

(p) An individual has the right of access ... security of the individual’s possessions.

(g) An individual has the right to voice concerns about the supports the individual receives.
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(r) An individual has the right to participate in the development and implementation of the PSP.

(s) An individual’s rights shall be exercised so that another individuaPs rights are not violated.

(t) Choices shall be negotiated by the affected individuals in accordance with the facility’s provider’s
procedures for the individuals to resolve differences and make choices.

(u) The facility provider shall inform and explain individual rights to the individual, and persons
designated by the individual, upon admission to the facility program and annually thereafter.

(v) The facility provider shall keep a copy of the statement signed by the individual, or the individual’s
court-appointed legal guardian, acknowledging receipt of the information on individual rights.

(Editor’s Note: The following section is new and printed in regular type to enhance readability.)

§ 2380.26. Applicable laws and regulations.

Discussion 2380.26.

The facility shall comply with applicable Federal, State and local laws, regulations and ordinances.

STAFFING

§ 2380.33. Program specialist.

Discussion 2380.33.

(a At least [one] 1 program specialist shall be assigned for every 30 individuals, regardless of whether they
meet the definition of individual in § 2380.3 (relating to definitions).

(b) The program specialist shall be responsible for the following:

[(1) Coordinating and completing assessments.

(2) Providing the assessment as required under § 2380.181(1) (relating to asscssment)

(3) Participating in the development of the ISP, including annual updates and revisions of the ISP.

(4)--Attending the ISP meetings.

(5) Fulfifling the role of plan lead, as applicable, under § 2380.182 and 2380.186(1) and (g) (relating

to development, annual update and revision of the ISP; and ISP review and revision).

iewing the ISP, annual revisions under § 2380.186 for content accuracy.
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(7) Reporting contcnt discrepancy to the SC or plan lead, as applicable, and plan team members.

—(8) Implementing thc ISP as written.

(9) Supervising, monitoring and evaluating services provided to the individual.

(10) Reviewing, signing and dating the monthly documentation of an individual’s participation and
progress toward outcomes.

(11) Reporting a change related to the individual’s needs to the SC or plan lead, as applicable, and
plan team members

(12) Reviev mg the ISP with the mdividual as required under § 2380 186

(13) Documenting the reicv of the ISP as required under § 2380 186

(14) Providmg the documentation of the ISP reviev to the SC or plan lead, as applicable, and plan
team members as required under § 2380.186(d)

(15) Informing plan team members of the option to decline the ISP Review documentation as required
under § 2380.186(e).

(16) Recommending a revision to a service or outcome in the ISP as provided under § 2380.186(c)(4).

(17) Coordinating the services provided to an individual.

(18) Coordinating the training of direct service workers in the content of health and safety needs
relevant to each individual.

(19) Developing and implementing provider services as required under § 2380.188 (relating to
provider services).]

(1) Coordinating the completion of assessments.

(2) Participating in the PSP process, PSP development, PSP team reviews and the implementation of
the PSP in accordance with this chapter.

(3) Providing and supervising Coordinating and facilitating activities for the individuals in accordance
with the PSPs.

(4) Supporting the integration of individuals in the community.

(5) Supporting individual communication and involvement relationships with families and friends.

(c) A program specialist shall have one of the following groups of qualifications:

(1) A master’s degree or above from an accredited college or university and 1 year of work experience
working directly with persons with disabilities.

(2) A bachelor’s degree from an accredited college or university and 2 years of work experience working
directly with persons with disabilities.
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(3) An associate’s degree or 60 credit hours from an accredited college or university and 4 years of work
experience working directly with persons with disabilities.

§ 2380.35. Staffing.

Discussion 2380.35.

(a) A minimum of one direct service worker for every six individuals shall be physically present with the
individuals at all times individuals are present at the facility, except while staff persons are attending meetings
or training at the facility.

(b) While staff persons are attending meetings or training at the facility, a minimum of one staff person for
every ten individuals shall be physically present with the individuals at all times individuals are present at the
facility.

(c) A minimum of two staff persons shall be present with the individuals at all times.

(d) An individual may be left unsupervised for specified periods of time if the absence of direct supervision
is consistent with the individual’s assessment and is part of the individual’s [ISP] PSP, as an outcome which
requires the achievement of a higher level of independence.

(e) The staff qualifications and staff ratio as specified in the [1519 PSP shall be implemented as written,
including when the staff ratio is greater than required under subsections (a), (b) and (c).

(f) An individual may not be left unsupervised solely for the convenience of the facility or the direct service
worker.

§ 2380.36. [Staff] Emergency training.

Discussion 2380.36.

[(a) The facility shall provide orientation for staff persons relevant to their responsibifitics, thc daily
operation of the facility-and policies and procedures of the facility bcforc working with individuals or in
their appointed positions.

(b) The chief executive officer shall have at least 24 hours of training relevant to human services-er
administration annually.

(c) Program specialists and direct service workers who arc employed for more than 40 hours per
onth shall have at least 24 hours of training relevant to human serviccs annually.

(d) Program specialists and direct service workers shall have training in the areas of services for
people with disabifitics and program planning and implementation, within 30 calendar days after the day
of initial employment or within 12 months prior to initial employment.

Page 113 of 238



(c)] (a) Program specialists and direct service workers shall be trained before working with individuals in
general firesafety, evacuation procedures, responsibilities during fire drills, the designated meeting place
outside the building or within the fire safe area in the event of an actual fire, smoking safety procedures if
individuals or staff persons smoke at the facility, the use of fire extinguishers, smoke detectors and fire alarms,
and notification of the local fire department as soon as possible after a fire is discovered.

[(1}} (b) Program specialists and direct service workers shall be trained annually by a firesafety expert in the
training areas specified in subsection [(1)] (a).

[(g)] (c) There shall be at least [one] 1 staff person for every 18 individuals, with a minimum of [two] 2 staff
persons present at the facility at all times who have been trained by an individual certified as a trainer by a
hospital or other recognized health care organization, in first aid, Heimlich techniques and cardio-pulrnonary
resuscitation within the past year. If a staff person has formal certification from a hospital or other recognized
health care organization that is valid for more than 1 year, the training is acceptable for the length of time on the
certification.

[(h) Records of orientation and training, incIudin source, content, dates, l’ni1 nf

triniii’ - matcs receiu .LpLi persons attending, uu uu 1uyL.]

(Editor’s Note: Sections 2380.37—2380.39 are new and printed in regular type to enhance readability.)

§ 2380.37. Annual training plan.

Discussion 2380.37.

The purpose of and intent for a training plan is frustrated by a requirement that specific
subjects or specific number of hours will address the needs of the clients or the organization.
A training plan is created based on an assessment that, by definition, is unique to the
individual. As provider organizations analyze the needs of the people they support, evolving
best practices and their assessment of performance, a flexible, customized, quality focused
plan emerges. The suggested text combines the critical elements of section 37 and 39 into a
clear and accountable set of standards that maintain the basics and advance provider services
to the next level.

Interns and volunteers should not be required to attend the training process. Such a
requirement is unnecessary and costly. The interns and volunteers are time limited, and,
additionally, the information they need is included in their orientation. Removing them from
the required personnel list will cut down the training cost.

Collapse 2380.37 and 2390.39 into one section.

(a) The facility provider shall design an annual training plan based on the needs of the individuals as
specified in the individual’s! PSPs, other data and analysis indicating staff person training needs and as required
under § 2380.39 (relating to armual training), and the provider’s quality improvement strategy.

(b) The annual training plan must shall include the orientation program as specified in § 2380.38 (relating to
orientation program).
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(c) The annual training plan must shall include training aimed at intended to improviige the knowledge,

skills and core competencies of the staff persons to be trained.

(d) The annual training plan must include the following: The plan shall address the need for training in
basics such as rights, facilitating community integration, honoring choice and supporting individuals to

maintain relationships.

(1) The title of the position to be trained.

(2 11rr1 +ygr,1,r r1rp rir1iirUn’ tm wr rnuy hnnr fnr nr1 nntnti
‘1

(e) The plan shall explain how the provider shall assure that staff understand their responsibilities around the

promotion of individual rights and the reporting of suspected rights violations, abuse or neglect in accordance

with the regulations that define those rights and responsibilities.

(f) The plan shall explain how the provider shall assure that staff understand the safe and appropriate use of

positive interventions, including the training in the plans which are unique for any one person served.

(g) The plan shall include paid staff with client contract.

(h) The annual training plan shall include the following

(1) the title of the position to be trained

(2) the required training courses including the training course hours for each position

(i) Records of orientation and training including the training source, content, dates, length of training, copies of

certificate receive and persons attending shall be kept.

(j) The provider shall keep a training record for each person trained

§ 2380.38. Orientation program.

Discussion 2380.38.

The proposed edits focus on reducing the need for certain training in different levels and on

protecting the individuals. They otherwise refocus the extensive and unnecessary training

requirements for certain positions.

As noted in discussion section of 2380.37, the provisions included in 2380.37 (e) and (f)

should be added to this section to clearly indicate the need for documentation and record of

training.

This section is geared towards licensed providers. Accordingly, references to AWC, OHCDS

should be deleted. The Department must necessarily adjust payment rates to account for the

significant additional costs to be incurred by unlicensed providers and Transportation trip

providers if they are expected to comply with this section. This list is not fully inclusive and

infers that transportation mile individuals (OHCDS/AWC) who are reimbursed but not

household members do not require training. Also, the inclusion of volunteers and

management staff is problematic for unlicensed providers, transportation trip, AWC and
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OHCDS providers. The Department must reconsider this section as it relates to all services,
provider types and service delivery models.

PAR supports the wording for 2380.38 (a) (4) and (5)

(a) Prior to working alone with individuals, and within 30 days after hire, the following shall complete the
orientation program as described in subsection (b): Within 30 days after hire, and before working directly with
or starting to provide service to an individual, the following persons shall complete the orientation program as
described in subsection (b):

(1) Management, program, administrative and fiscal staff persons.

(2) Dietary, housekeeping, maintenance and ancillary staff persons.

(3) Direct service support werkefs-professionals, including frill-time and part-time staff persons.

(4) Volunteers who work alone with individuals.

(5) Paid and unpaid interns who will work alone with individuals.

(6) Consultants who will work alone with individuals, except for consultants such as clinicians who are
licensed by the Commonwealth of PA or other states (i.e. nurses, doctors, psychologists, MSW, etc.).

(b) The orientation program must encompass the following areas:

(1) The application of person iiupi, rniuuing respecting rights, facilitating community
integration, honoring choice and supporting individuals in maintaining relationships.

(2)(l) The prevention, detection and reporting of abuse, suspected abuse and alleged abusein accordance
with sections 701—708 of the Older Adults Protective Services Act (35 P.S. § 10225.701—10225.708), 23
Pa.C.S. §S 6301—6386 (relating to Child Protective Services Law), the Adult Protective Services Act (35 P.S.
§ 10210.101—10210.704) and applicable protective services regulations.

()(2) Individual rights.

(4)(3) Recognizing and reporting incidents.

(5) Job related knowledge and skills.

g Q Annual fr’iiniiw

ri5iscussion 2380.39.

The suggested edits recommend that AWC and OHCDS be removed from the regulations and
that Transportation Trip and Unlicensed home and community based providers be excluded
from 2380.37 as written. This list of individuals is geared strictly towards licensed providers
and impedes the promotion of family support models of service delivery. A prescribed
number of hours for training will not support appropriate training specific for the individual
and does not afford the opportunity for families/participants and the unlicensed providers and
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(a) The following staff persons shall complete 2’l hours of training each year:

(1) Direct service workers, including full time and part time staff persons.

(2) Direct supervisors of direct service workers.

(3) Positions required by this chapter.

(b) The following staffpersons shall complete 12 hours of training each year:

(1) Management, program, administrative and fiscal staff persons.

(2) Dietary, housekeeping, maintenance and ancillary staffpersons.

(3) Consultants who woric alone with individuals.

(4) Volunteers who work alone with individuals.

(5) Paid and unpaid interns who work alone with individuals.

(c) A inimum of 8 hours of the amiual training hours specified in subsections (a) and (b) must encompass

the following areas:

(1) The application of person centered practices, including respecting rights, facilitating community

integration, honoring choice and supporting individuals in maintaining relationships.

(2) The prevention, detection and reporting of abuse, suspected abuse and alleged abuse in accordance with

sections 701 708 of the Older Adults Protective Services Act (35 P.S. § 10225.701 10225.708), 23 Pa.C.S.

§ 6301 6386 (relating to Child Protective Services Law), the Adult Protective Services Act (35 P.S. §
10210.101 102 10.704) and applicable protective services regulations.

(3) Individual rights;

(‘1) Recognizing and reporting incidents.

(5) The safe and appropriate use of positive interventions if the staff person will provide a support to an
inividua1 ‘ dangerous behavior.
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Transportation trip providers that support them with the type and frequency of training that is

needed for the individual, When there are established mandates to hours versus individuality,

the service quality and the opportunity to support the values of ODP and Everyday Lives is

lost. Further, the current unit rates will not support the increase in training requirements.

Optimally, AWC and OHCDS providers will be removed from the regulations and unlicensed

providers and transportation trip providers should have separate training requirements that do

not include a specific number of hours.

See prior comment under 2380.37.



(d) The balance of the annual training hours must be in areas identified by facility the in the facility’s annual
training plan as required under § 2380.37 (relating to annual training plan).

(e) All training, including those training courses identified in subsections (c) and (d), must be included, in
the provider’s annual training plan.

(f) Records of orientation and training, including the training source, content, dates, length of training, copies
of certificates received and persons aftending, shall be kept.

( A tm,in rnrd fnr each nrnn trained shall be kept.

MEDICATIONS

Discussion MEDICATIONS

Comment and Suggestion: Medication Administration

There are two extremely important issues concerning the proposed new regulations pertaining
to medication administration. These issues must be carefully reconsidered by the Department.

3. Codifying content that requires modifications over time into regulations will lock a crucial
component of service provision into temporal practices which will become obsolete as new
information, prevailing practices and technology emerge. Duplicating content which is as
detail-specific as the proposed five-and-a-half pages of regulation across 5 sets of
regulations when the state already has an externally -accepted training module invites
discrepancy between the regulations and the training manual and prohibits the training
module from staying current as new information, prevailing practices and technology
emerge.

4. Requiring 6500 LifeSharing providers to complete and adhere to ODP’s Medication
Administration Module is a new and counterproductive requirement which is in direct
contrast to Everyday Lives principals and the Department’s stated intent to develop more
integrated and natural life opportunities for individuals.

As a ready example of the problem with codifying material which requires change over time,
an area has been identified in which the proposed regulations are at odds with prevailing
practices as detailed by Title 49 of the State Nursing Board. 49 PA. CODE CR. 21 explicitly
provides for Licensed Practical Nurses to accept oral orders for administering medication.
The proposed 6100.465 provision only allows this practice for Registered Nurses.

This discrepancy is instructive both to the specific issue regarding LPN’s and to the process
issue of codifying Nursing Practices content which changes from time to time according to
authorities outside of the Department. It is noted that the provider system needs LPN’s to be
able to do all that state law provides for them to do. In the second case, we ieed regulations
which do not lock providers to standards which may soon become obsolete due to new and
emerging best practices and advances.

A second example of the problem with trying to maintain this content in multiple places is
that there are already discrepancies between the proposed 6 100’s and the Department’s
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Approved Medication Administration Training. The training’s required checklist for

medication self-administration has discrepancies with the proposed regulation. There is also a

notable practice discrepancy regarding pre-pouring of medications. The Department can avoid

unnecessary confusion by requiring compliance with the most cunent version of the

Department’s approved Medication Administration Training module.

§

§ 2380.121. [Storage of medications.] Self-administration.

Discussion 2380.121.

1. Codifying content that requires modifications over time into regulations will lock a crucial

component of service provision into temporal practices which will become obsolete as new

information, prevailing practices and technologies emerge. Duplicating content which is as

detail-specific as the proposed five-and-a-half pages of regulation across 5 sets of regulations

when the state already has an externally -accepted training module invites discrepancy

between the regulations and the training manual and prohibits the training module from

staying current as new information, prevailing practices and technology emerge.

2. Requiring 6500 LifeSha ring providers to complete and adhere to ODP’s Medication

Administration Module is a new and counterproductive requirement which is in direct

contract to Everyday Lives principals and the Department’s stated intent to develop more

integrated and natural life opportunities for individuals.

These points as further described in Discussion for 6 100.461 persuade us to recommend that

6100 regulations pertaining to Medication Administration should refer to the Departments

Approved Medication Training for the 2380, 2390 and 6400 services and should cite existing

6500 regulations for the 6500 services. The 6 100.470 Exception for Family Members should

be retained.

Prescription Medications shall be stored and disposed of according to the Office of

Developmental Programs’ Approved Medication Administration Training.

[(a) Prescription and nonprescripuon medications shall be kept in their original containers, except-for

medications of individuals who self administer medications and keep their medications in personal daily

or weekly dispensing containers.

(b) Prescription and nonprescription medications shall be kept in an area or container that is locked.

(c) Prescription medications stored in a refrigerator shall be kept in a separate locked container.

—(d) Prescription and nonprescription medications shall be stored undcr proper conditions of

sanitation, temperature, moisture and light.

(c) Discontinued prescription medications shall be returned to the individual’s family or residential

program for proper disposal.]
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(a) The facility provider shall provide an individual who has a prescribed medication with assistance,
as needed, for the individual’s self-administration of the medication.

(b) Assistance in the self-administration of medication includes may include helping the individual to
remember adhere to the schedule for taking the medication, offering the individual the medication at the
prescribed times, opening a medication container and storing the medication in a secure place.

(c) The facility PSP team shall provide or arrange for facilitate the utilization of assistive technology to
support the individual’s self-administration of medications.

(d) The PSP must identify if the individual is unable able to self-administer medications.

(e) To be considered able to self-administer medications, an individual shall do all of the following:

(1) Be able to recognize and distinguish the individual’s his/her medication

(2) Know how much medication is to be taken.

(3) Know and understand the purpose for taking the medication.

()(4) Know when the medication is to be taken. This kiiowledge may include reminders of the
schedule and offering the medication at the prescribed times as specified in subsection (b).

(4)(5) Be able to take or apply the individual’s his/her own medication with or without the use of
assistive technology.

§ 2380.122. [Labelin “i’ medications.] Medication administration.

Discussion 2380.122.

It appears that there was an inadvertent problem created by the inclusion of standardized
medications content across these four program areas that includes the 6500 regulations. If the
6500 LifeSharing programs are included in this requirement, significant unintended
consequence are likely to arise and cause severe negative impact on the viability and
expansion of this program — a program that the Department has repeatedly stated it desires to
expand. A consequence as well for the inclusion of this provision for 6500 programs will be
more institutional style program expectations in a program which should increasingly
exemplify the ideals of Everyday Lives principals in an integrated and typical family fashion
to the retest degree. LifeSharing (6500) service providers are not currently required to
complete the ODP Medication Training Module. The Module is necessarily a very detailed
training requiring at least two full days of training plus four subsequent observations. This
level of intensive training is possible in 2380, 2390 and 6400 programs because they have
staff who are employees with employer-controlled schedules and they have centralized access
to administrative supports, in perhaps a less intrusive way than entering a family’s home.
These conditions do not exist and are not desirable for LifeSharing. LifeSharing is provided
in people’s homes.

LifeSharing providers are not employees who spend regular time at training locations, nor
should they — they are typical families who work and live in the cQmmunity. These families.
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work their own independent jobs in the community and would be challenged just to have the

physical access to go through this process. There is already a shortage of certified medication

administration trainers contributing to this access problem. Requiring this additional training

would necessarily result in losing some providers who are unable to connect with the

available training times and places, and potentially separating an already established shared

life situation with an individual. It would also add a new barrier for new family-providers at a

time when the Department is trying to expand this service and providers trying to find and

recruit willing families.

Another problem with this expansion of the Training Module into the 6500’s involves the

respite services which are crucial to helping LifeSharing providers to support individuals over

the long-haul. Respite providers are often potential LifeSharing providers who are interested

in gaining experience with the service and with individuals. These new/potential providers

have not gone through full process as providers yet — adding this considerable step when they

are not yet committed to the service would be destructive to the service.

Further concerns with requiring specific detailed training that can only come from service

agencies to the 6500’s is the necessity that we maintain LifeSharing providers’ relationship as

contracted supports rather than employees. The level of training specificity, the fact that it

would be the “presumed employer” providing the training and the likelihood that LifeSharing

providers would be taking the training alongside employees with no differentiation from the

employees all implies an employee relationship which needs to be avoided if LifeSharing is

going to continue to be an efficient, community-based model. Clear expectations are

established by the IRS and DOL which providers must explicitly follow to maintain explicit

differences between independent contractors and employees.

Finally, there is also a simple matter of proportionality. LifeSharing providers generally only

serve one individual and the individuals in Life Sharing are typically able to take more

responsibility for themselves than individuals in the other licensure groups. LifeSharing

providers are able to focus-in on the needs of their lifesharer. They do not need days of

general information. To require the Medication Administration Module of them would be

disproportionate to their task — in fact, it would change the nature of the service from family-

like supports to medical-model “administration” of medical care.

ml.-. .,....-.i ., i.-.l.,.1
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that includes the individual’s name, the name of the medication, the date the prescription was issued, the

prescribed dose and the name of the prescribing physician.

(b) Nonprescription medications, except for medications of individuals who self administer
medications, shall be labeled with the original label.]

(a) A facility whose staff persons are qualified to administer medications as specified in subsection (b)
w,r. .-irnvitlg-’ mpg-1jfjnn minifrcitinn fnr cni inili-djliinl vhn i iinuihli’ fri eIf administer hic nrccrrihg1

medication. Persons who administer prescription medication or insulin injections to individuals shall
receive training by the individual’s source of healthcare or satisfactorily complete the
Department’ s/ODP ‘s most current Medication Training Module.
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(b) Apr ic

following:

(1) A licensed physician, licensed dentist, licensed physician’s assistant, registered nurse, certified
registered nurse practitioner, licensed practical nurse or licensed paramedic.

—(2)•-A--J3erson who h c-ompleted—the--med-ieation-adniinistration training as spccified-in-238O.129
( relafiuig-•to-rn-edication—admini&tration training) for the medication administration-of the following:

(I) - Oral niedications.

—(-ii) Topical—medications;

-- -•(i )--1ye,--noc an4-ar-drop nieclic•atioii&

- I II%LIIiI1—Ill-jCCtIffl.

(v•)---••Epinephrie—injectiun%-for insect l)ites or ot-h-eF allergies;

—(c) ae-tii4ties, based on-the needs of-the indhiduak

(1) hlentifv•the-eorr-ect indwid-u-aL

—{2) Renwve the—rnefhcation-4ro.m—the or-IgI-na-I--c4)ntain-eF

( Crush or n1it the medication as ordered by the prescribei

(4) Place the medication in a medication cup or other appropriate container, or into the individual’s
hand, mouth or other route as ordered by the prescriber.

(5) If indicated by the prescriber’s order, measure vital signs and administer medications according to
the prescriber’s order.

(6) Injection of insulin or cpincphrinc in accordance with this chapter.

§ 2380.123. [Usc of prescription medications.] Storage and disposal of medications.

Discussion 2380.123.

As written, this section is far too prescriptive and subjective given the training that provider
staffmust complete. The suggested edits reflect clarity and brevity and are adapted from
Chapter 6500.

[(a) Prescription medications shall only be used by the individual for whom the medication was
prescribed.

(b) If a medication is prescribed to treat symptoms of a diagnosed psychiatric illness, there shall be a
written protocol as part of the ISP to address the social, emotional and environmental needs of the
individual related to the symptoms of the psychiatric ifiness.]
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(a) Prescription and nonprescription medications shall be kept in their original labeled containers,
except for medications of individuals who self-administer medications and keep their medications in
personal daily or weekly dispensing containers.

(b) A prcscription medication may not be rcmovcd from its original labeled container more than 2
hours in advancc-of the scheduled administration. Prescription and potentially toxic nonprescription
medications shall be kept in an area or container that is locked or made inaccessible to the individuals,
unless it is documented in each individual’s assessment that each individual in the home can safely use or
avoid toxic materials.

(c) If insulin or epinephrine is not packaged in an individual dose container, assistance with or the
administration of the injcction shall be provided immediately upon removal of the medication from its
original labeled container. Prescription and potentially toxic nonprescription medications stored in a
refrigerator shall be kept in a separate locked container or made inaccessible to the individuals, unless it

is documented in each individual’s assessment that each individual in the home can safely use or avoid
toxic materials.

(d) Prescription medications and syringes, with the exception of epinephrinc and cpinephrine auto

injectors, shall be kept in an area or container that is locked. Prescription and nonprescription
medications of individuals shall be stored under proper conditions of sanitation, temperature, moisture
and light.

(e) Epincphrine and cpincphrine auto injectors shall be stored safely and kept easily accessible at all
times. The cpiuephrine and cpincphrine auto injectors shall be easily accessible to the individual if the
cnincnhrine administered nrb +l- “‘“ ncrson
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administer the cpincphrinc. Discontinued prescription medications of individuals shall be disposed of in a
safe manner.

(1) Prescription medications stored in a refrigerator shall be kept in an area or container that is
1eeked

(g) Prescription medications shall be stored in an organized manner under proper conditions of

sanitation, temperature, moisture and light and in accordance with the manufacturer’s instructions.

(h) Prescription medications that arc discontinued or expired shall be destroyed in a safe manner

according to the Department of Environmental Protection and applicable Federal and State regulations.

(i) Subsections (a) (d) and (I) do not apply for an individual who self administers medication and

stores the medication on his person or in the individual’s private propcr, such as a purse or backpack.

§ 2380.124. [Medication log.] Labeling of medications.

Discussion 2380.124.

- Edits are adapted from suggested edit-s to Chapter 6500. Also, as with section 123, the

proposed regulatory text is much too prescriptive, subjective and unnecessary given

applicable training requirements. -

[(—A medication log listing the medications prescribed, dosage, time and date that prescription

medications, including insulin, were administered, and the name of the person who administered the
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medication.
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-‘±---‘-- ,-(b) The information specified in subsection (a) shall be loggcu iminuuiuviy
of medication.
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(3) The date the prescription
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(a) The original container for prescription medications of individuals shall be labeled with a pharmaceutical
on the original bottle or label that includes the individual’s name, the name of the medication, the date the
prescription was issued, the prescribed dose, the expiration date, and the name of the prescribing physician.

(b) Nonprescription medications used by individuals shall be labeled with the original label.

§ 2380.125. [Mcdicati -J Prescripti dications. Use of a prescription.

Discussion 2380.125.

Adapted from Chapter 6500.

Why is subsection (c)-necessary? Individuals who attend licensed 2380 and 2390 programs
come from home. Family members and residential programs are responsible for the
healthcare needs of the individuals. The review contemplated in (c) is a matter between the
family members and/or provider staff.

[Documentation of medication errors and follow up action taken shall be kept.]

(a) A prescription medication shall be prescribed in writing by an authorized prescriber.

(b) Api

(c) A-pr

icr shall be kent current

.,l.,.11 I-

(d) A prescription
be4

dieation shall be used only by th
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(c) Changes in medication may only be made in writing by the prescriber or, in the case of an
emergency, an alternate prescriber, except for circumstances in which oral orders may be acceptcd by a
registered nurse in accordance with regulations of the Department of State. The individual’s medication
record shall be updated as soon as a written notice of the change is received.

(a) A prescription medication shall only be used by the individual for whom the medication was prescribed.

(b) If a medication is prescribed to treat symptoms of a diagnosed psychiatric illness, there shall be a written

protocol as part of the PSP to address the social, emotional and environmental needs of the individual related to

the symptoms of the diagnosed psychiatric illness.

(c) If a medication is prescribed to treat symptoms of a diagnosed psychiatric illness, there shall be a review

with documentation by a licensed physician or a certified nurse practitioner at least every 3 months that

includes the reason for prescribing the medication, the need to continue the medication and the necessary

dosage.

§ 2380.126. [Adverse reaction.] Medication record.

Discussion 2380.126.

Suggested edits are adapted from edits to Chapter 6500

[If an individual has a suspected adverse reaction to a medication, the facility shall notify the
prescribing physician ar’ f” .. n+rn .f nr,n

reactions shall be kept.]

(a) A medication record shall be kept, including the following for each individual for whom a
prescription medication is administered:

(1) Individual’s name.

(2) Name and title of the prescriber.

(3) Drug allergies.

(4)-N

(5) Strcngih of medication.

(6) Dosage form.

(7) Dose of medication.

(8) Route of administration.

(10) Administration times.

(11) Diagnosis or purpose for the medication, including pr
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(13) Name and initials of the r -
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(16) Side effc.., ..

(b) The information in subsection (a)(12) and (13) shall be recorded in the medication record at the
time the medication is administered.

—(c) If an individual refuses to take a prescribed medication, the refusal shall be documented on the
medication record. The refusal shall be reported to the prescriber within 24 hours, unless otherwise
iiis-tructed by the prescriber. Subsequent refusals to take a prescribed medication shall be reported as
required by the nri’’riber.

(d) The directions of the prescriber shall be followed.

(a) A medication log that lists the medications prescribed, dosage, time and date that prescription
medications, including insulin, were administered. The name of the person who administered the prescription
medication or insulin shall be kept for each individual who does not self-administer medication.

(b) The information specified in subsection (a) shall be logged after each individual’s dose of medication.

(c) A list of prescription medications, the prescribed dosage and the name of the prescribing physician shall
be maintained for each individual who self-administers medication.

§ 23 80.127. [Administration of mcdications.] Medication errors.

[(a) Prescription medications and injections of a substance not self administered by individuals shall
be administered by one of the following:

(1) A licensed physician, licensed dentist, certified physician’s assistant, registered nurse or licensed
practical nurse.

(2) A graduate of an approved nursing program functioning under the direct supervision of-a
professional nurse who -is present in the facility.

(3) A student nurse of an approved nursing program functioning under the direct supervision of a
member of the nursing school faculty who is present in the facility.

Discussion 2380.127.

Adapted from Chapter 6500

Medications errors must be addressed according to the Office of Developmental Programs’
Approved Medication Administration Training Manual.
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(4) A staff person who meets the criteria in § 2380.128 (relating to medication administration
training), for the administration of oral, topical and eye and ear drop prcscription mediëations and
insulin injcctions.

(b) Prescription medications and injections shall be administered according to the directions specified
on the prescriptiom-)

(a) Medication errors include the following:

(1) Failure to administer a medication.

(2) Administration of the wrong medication.

(3) Administration of the wrong amount of medication.

(4) Failure to administer a medication at the prescribed time, which exceeds more than 1 hour before
or after the prescribed time.

(5) Administration to the wrong person.

(6) Administration through the wrong route.

(b) Documentation of medication errorsand follow-up action taken and the prescriber’s response
shall be kept in the individual’s record.

§ 2380.128. [Medication administration training.] Adverse reaction.

Discussion 2380.128.

See comment above.

[(a) A staff person who has completed and passed the Department’s Medications Administration
Course is permitted to administer oral, topical and eye and ear drop prescription medications.

(b) A staff person who has completed and passed the Department’s Medications Administration

Course and who has completed and passed a diabetes patient education program within the past 12
months that meets the National Standards for Diabetes Patient Education Programs of the National
Diabetes Advisory Board, 7550 Wisconsin Avenue, Bethesda, Maryland 20205, is permitted to di
insulint: £
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(d) A staff person who administers prescription medications.
complete the Medications Administration Course Practicum
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(a) If an individual 1. a Tam, a •.an n44an —to——a na44an -I.a faa1+yy 0h..1

(b) An advcrsc a. anttan.a.asn,

and the action taken shall be documented.

.Ll_.. .-1.L._ _.4_4_____ .___,__

If an individual has a suspected adverse reaction to a medication, the healthcare provider shall be contacted
immediately. Documentation of adverse reactions shall be kept in the individual’s record.

§ 2380.129. [Self administration of medications.] Medication administration training.

[(a) To be I!_! _I._ _.1 __ _11_

(l\ IL. a11a4a
- .,bJZC flnil inyiiigh flw I nvn

(2) how much medication is to be taken.

(3) Know when the medication is to be taken.

...L-.11 -1 L. l.
\ LI) LIL.J LaJ_Lfl bflfl b £0 3 S,iL aatflttt.

or certified medical personnel.]

(a) Astaffpcrsonv””
4,1n
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..cssfully completed a Department
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I, L) I1 an mtta.tjnao.

(2) Topical medicatioj

(3) Eye, nose anu
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\LI) uuminiLcr iwuim rnjccuun iouowmg successful completion of both:

-(1) The course specified in subsection (a).

(2) A Department approved diabetes patient education program within the past 12 months.

(c) A staff person may administer an cpincphrinc injection by means of an auto injection device in
pçflpfl4nda qflpfl Iam.n, nh1.aa.,ta ..aan+;an o11nwing successful completion of both:—
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(1) The course specified in subsection (a).
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Discussion 2380.129.

Epi-pen mandatory training will add a significant cost to providers. This resource, such as
HCQU, will be difficult to meet the needs of the agencies. There are some agencies that have
had a video regarding this training.
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(1 .4 r’nrd of the trciinhio Jin11 he irent iiwliiwliniy the TWSOfl source, name of
uocumcntaLtuu - MUIR. ..OfflDICIC(1.

[RESTRICTWE PROCEDURES] POSITIVE INTERVENTION

§ 2380.15 1. [Definition of restricnvc nroccdurcs.] Use of a positive intervention.

Discussion 2380.151.

All definitions have been moved to 2380.3 for clarity and ease of reference. Address

recommendations as found in 6100.341 to 6100.345

F.& restrictive nroccdure is a nracticc that does one or more of the fo1lowirn

Limits an individual’s movement, uvity UI 1UULIOU.

(2) Interferes ith an individual’s ability to acquire positn e remforcement

icsults in the loss of objects or activities that an individual values.

(4) Requires an individual to en’ne in a behavior that the individual wniilif nnt enr’e in ,.‘iven

fr4m-ochke.]

(a). A positive intervention shall be used to prevent, modify and eliminate a dangerous behavior when

the challenging behaviors is are anticipated and/or occurring in response to challenging behaviors to
prevent escalation of behaviors, or in attempts to modify, decrease or eliminate behaviors.

(b) The least intrusive method shall be applied when aaarcssing a aangcrous uwi • i ui w.wi

incidence of a dangerous behavior-evcry attempt shall be made to modify and eliminate the behavior.

(c) As used in this section, the following words and terms have the following meanings, unless the
‘“.‘+ “““j indicates otherwice

Dangerous behavior Au action with a high likelihood of resulting in harm to the individual or others.

Positive intervention An action or activity intended to prevent, modify and eliminate a dangcro-us
behavior. This includes improved communications, reinforcing appropriate behavior, an environmental
change, recognizing and treating physical and behavioral health symptoms, volunta’ physical exercise

and other wellncss practices, redirection, praise, modeling, conflict resolution and de escalation.

§ 23 80.152. [Written policy.] PSP.

Discussion 2380.152.

It is recommended that this section be deleted and content rolled to 23 80.153 as specified in

the comment. J
[A-written policy that defines the prohibition or usc of specific types of restrictive procedures,

describes the circumstances in which restrictive procedures may be used, the persons who may authorize
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the USC of restrictive proceaures, a mechanism to monitor and control the use of restrictive procedures
‘‘‘ process for the individual and family to review the use of restrictive procedures shall be kept at the
facility.]

IftheirmlI ‘I,

f1 ‘-UI-.
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(2) A functional analysis of the dangerous behavior and the plan to address the reason for the
behavior.

(3) The outcome desired.

(4) A description of the positive intervention aimed at preventing, modifying or eliminating the
circumstances under ‘‘-.“ f” ‘“—ventiori ‘ ‘-“ ““

A --

Ii,..-.i-i-.

§ 2380.153. [AppropriaLu u ELsLI1CUYC procedures.] Prohibition of restraints.

[(a) A rcstric’
4’,-...

.,,‘4- k, m,1 ctribufit,.,
..,41. 41-., .1,...1. ti program.

-(b) For each incident requiring a restrictive procedure:

(1) Every attempt shall be made to anticipate and de escalate the behavior using methods of
intervention less intrusive than a restrictive procedure.

(2) A restrictive procedure may not be used unless less restrictive techniques and resources
appropriate to the behavior have been tried but have failed.]

The following procedures are prohibited:

(1) Seclusion, defined as involuntary confinement of an individual in a room or area from which the
inilivkliicii i’ n1iv’ig’q11v nri-.vented frnm lvincr

t,.—J,-—---J 1=

(2) Aversive conditioning
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Discussion 2380.153.

All definitions have been moved to 2380.3

“Camisole” has been deleted, upon the advice of experts in the field of Intellectual Disability
Services, from the definition of “mechanical restraint” because they do not restrict
movement. The defmition notes that the use of geriatric chairs is sometimes prescribed by an
individui’s PSP.
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(3) Pressure point techniques, defmcd as the application of pain for th
compliance.

(4) A chemical restraint, defined as use of drugs or chemicals for the -

controlling acute or episodic aggressive behavior. A chemical restraint does not include a drug ordered
by a health care practitioner or dentist to treat the symptoms of a specific mental, emotional or
behavioral condition, or as pretreatment prior to a medical or dental examination or treatment.

(5) A mechanical restraint, dell-ned as a device that restricts the movement or function of an
individual or portion of an individual’s body. Mechanical restraints include a geriatric chair, handcuffs,
anldcts, wristlcts, camisole, helmet with fasteners, muffs and mitts with fasteners, restraint vest, waist
strap, head strap, papoose board, restraining sheet, chest restraint and other locked restraints.

(i) The term does not include a device prescribed by a health care practitioner that is used to provide
post surgical care, proper balance or support for the achievement of functional body position.

(iii TI-ic tcrm ilncc iint include n lcvice nreccrihci1 by g health cure riractitioner fn nrntcct the
IUUIVILIUp i_ti ,ta .V S.#JAL ‘.31 t scizur -

-• £4.3 LILt LLLL&1V aLgal ‘..ilLL remove LJ.LS. ‘._,

(6) A mauuaI physical restraint, defined as a hands on physical method that restricts, immobilizes or
reduces an individual’s ability to move his arms, legs, head or other body parts freely, on a noncmcrgcncy
basis, pr frn mnrc’ thurn 1 minutcs within u hnur period. A manual restraint does not include physically
prompting, gummg an . a support as spccificd in the individual’s PSP.

(7) A prone position manual physical restraint.

(8) A manual physical restraint that inhibits digestion or respiration, inflicts pain, causes
embarrassment or humiliation, causes hyperextension of joints, applies pressure on the chest or joints, or
allows for a free fall to the floor.

(9) A physical restraint may not be used as a substitute for positive behavioral interventions, or as

retribution, punishment, noncompliance, or for the convenience of staff persons.

§ 2380.154. [Restrictive procedure review committec.j Permitted interventions.

rr.,- T4
—— ..

ri- mi_
iuL restrictive procedure review committee shall include a majority of persons who do not provide

direct services to the individual.

(c) The restrictive procedure review committee shall establish a time frame for review and revision of
the restrictive procedure plan, not to exceed 6 months

-3

—.7 — -‘-- 1

4.r. ,L-.-.,.

i-.-.

Discussion 2380.154.

(h) has been incorporated into (e)

Text added and deleted for clarity

1-’
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(d) A written record of the mectins and activities of the restrictive nrpcedure review committee shall
be kept.]

(a) Voluntary exclusion, defined as an individual voluntarily removin” huinscii irum iu immediate
environment anu placing himself alone to a room or arn- rc permitted in accordance with fhc

individual’s PSP.

(b) The least intrusive intervention shall be used to deescalate the dangerous behaviors when the behavior is
occurring.

(c) A physical restraint may be used in the case of a dangerous behavior to prevent an individual from
injuring the individual’s self or others.

(d) If the individual has a known dangerous behavior, it must be identified and addressed in the PSP, or if a
new dangerous behavior is identified it should be added to the PSP through a revision.

(b) A physical protective restraint may be used only in accordance with § 2380.153(6) (8) (relating
to prohibition of restraints).

(n\ A rnn1 .-..,+ .,,, .,,-- 1- ....1 ,‘...+1 )2QA 2O1,I’\ .rn1 2QA 1 Q1 (1n+.rn
i.) Lk [ILLJ hYflt,flL JIA .JL.?ti1 V .‘ t L 44Afli Afl4J flt L .,t, a,t.a taflLl.L _JtJW..2., \.fl.J) anti .JJU.LiJ..fl5) tL tXflbLJAS Ll.J

annual training; and content of the PSP) arc met.

(d) A physical protective restraint may only be used in the case of an emergency to prevent an
individual from injuring the individual’s self or others.

(e) A physical protective restraint (i.e. a hands-on hold of an individual) may not be used as a
behavioral intervention, consequence, retribution, punishment, for the convenience of staff persons or as
a substitution for individual support.

(1) A physical protective restraint may not be used for more than 15 minutes within a 2-hour period.

(g) A physical protective restraint mv nnlv be used by a staff nerson who is trained as specified
2380.39.

(li) As used in this section, a “pnysical protccivc tCLI1mL . flands ‘“ .f n.

§ 23 80.155. [Restrictive procedure plan.] Access to or the use of an individual’s personal property.

Discussion 2380.155.

There are some individuals who understand the consequences of making restitution for
damages to others’ property. In these cases, there should be a mechanism for this natural
consequence to occur, such as a team approved proposed plan, restrictive procedure
committee review and approval, etc.

Regulation must take into account legal orders secondary to adjudication of conviction of a
crime that results in the need for some type of restitution.
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[(a) For each individual for whom restrictive procedures may b
shall be written prior to the use of restrictive procedures.

procedure plan shall be developed and
eialit, the 33__1t —A

(b) The
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(c) The restrictive procedure plan shall be reviewed, and revised if necessary, according to the time

frame established by the restrictive procedure review committee, not to exceed 6 months.

(d) The restrictive procedure plan shall be reviewed, approved, signed and dated by the chairperson of

the restrictive procedure review committee and the program specialist, prior to the use of a restrictive

procedure, whenever the restrictive procedure plan is revised and at least every 6 months.

—(c) The restrictive procedure plan shall include:

(1) The specific behavior to be addressed and the suspected antecedent or reason for the behavior.

(2) The single behavioral outcome desired, stated in measurable terms.

(3) Methods for modifying or eliminating the behavior, such as changes in the individual’s physical

and social environment, changes in the individual’s routine, improving communications, teaching skills

and reinforcing appropriate behavior.

(4) Types of restrictive procedures that may be used and the circumstances under which the

procedures may be used.

(5) A target date for achieving the outcome.

(6) The amount of time the restrictive procedure may be applied, not to exceed the maximum time

periods specified in this chapter.

(7) Physical problems that require special attention during the use of the restrictive procedure.

(8) The name of the staff person or staff position responsible for monitoring and documenting

progress with the plan.

(1) The restrictive procedure plan shall be implemented as written.

(g) Copies of the restrictive procedure plan shall be kept in the individual’s record.]

(a) Access to or the use of an individual’s personal funds or property may not be used as a reward or

punishment.

(b) An individual’s personal funds or property may not be used as payment for damages unless legally

ordered or the individual consents to make restitution for the damages as follows:

(1) A separate written consent by the individual is required for each incidence of restitution.



(2) Consent shall be obtained in the with the support of the individual, a person designated by the
individual and in the presence of and with the support of the support coordinator or targeted support
manager.

(3) There may not be coercion in obtaining the consent of an individual.

(4) The facility provider shall keep a copy of the individual’s written consent.

§ 2380.156. [Staff training.] Rights team.

Discussion 2380.156.

PAR is very encouraged by the enhanced focus on individual rights and protections
throughout these regulations and in associated licensing regulations. We believe that the
values represented in Everyday Lives are the core elements of encouraging increased
individual participation in community, and exercising their choice, control, and rights.

This section, however, as written, merely adds an unnecessary bureaucratic layer to providers
and families.

The concept of evaluating the potential and actual violation of rights is essential and, in fact,
is already appropriately covered in the Incident Management process which includes a
thorough investigation by an investigator who has been certified in the Department-approved
training. As part of the already well-established and robust Incident Management system, all
allegations of rights violations must be investigated. If a violation of rights is confirmed, the
existing process has established corrective action follow-up. PAR supports the clear and
currently existing requirements that thoroughly address any rights violations. The proposed
additional administrative duties and their associated costs are unnecessary, inefficient and
uneconomical.

According to the regulations, the “rights team” is to meet every three months, regardless of
whether any actual rights violations occurred during that quarter. Why?

A second stated purpose of the “rights team” is that it reviews any and all uses of restraint
through the convening of the entire rights team, including the use of techniques which are
used for emergency scenarios in dangerous situation and those that are part of a PSP.

[(a) If a restrictive procedure is used, at least one LIi person IUC restrictive
procedure is used who has completed training within the past 12 months in the use of and ethics of using
restrictive procedures including the usc of alternate positive approaches.

(b) A staff person responsible for developing, implementing or managing a restrictive procedure plan
shall be trained in the use of the specific techniques or procedures that are used.

(c) If manual restraint or exclusion is used, the staff person responsible for developing, implementing
managing a restrictive procedure plan shall have experienced the usc of the spieifia’ fhninii

““-“ ‘“ly on themselves.
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(d) Documentation of the training program provided, including the staff persons trained, dates of the

training, description of thc training and thc training source, shall be kept.]

(a) The facility shall have a rights team. The facility may use a county mental health and intellectual
disability program rights team that meets the requirements of this section.

(b) The role of the rights team is to:

(1) Review each incident, alleged incident and suspected incident of a violation of individual rights as

specified in § 2380.21 (relating to individual rights).

(2) Review each incidence of the usc of a restraint to:

(i) Analyze systemic concerns.

(ii) Design positive supports as an alternative to the use of a restraint.

(lii) Discover and resolve the reason for an individual’s behavior.

(c) Members of the rights team shall include the affected individual, persons designated by the

individual, a family member or an advocate if the individual is unable to speak for himself, the

individual’s support coordinator, a representative from the funding agency if applicable and a facility

representative.

(d) Members of the rights team shall be comprised of a majority who do not provide direct support to

the individual.

(c) If a restraint was used, the individual’s health care practitioner shall be consulted.

(1 The rights team shall meet at least once every 3 months.

(g) The rights team shall report its recommendations to the individual’s PSP team.

(h) The facility shall keep documentation of the rights team meetings and the decisions made at the

meetings.

(Editor’s Note: As part of this proposed rulemaking, the Department is proposing to rescind § 23 80.157—
2380.165 which appear in 55 Pa. Code pages 2380-37—2380-40, serial pages (352107)—(352110).)

§ 2380.157—2380.165. (Reserved).

Discussion 2380.157.

RECORDS

§ 2380.173. Content of records.
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Each individual’s record must include the following information:

(1) Personal information including:

(i) The name, sex, admission date, birthdate and [social security] Social Security number.

(ii) The race, height, weight, color of hair, color of eyes and identifying marks.

(iii) The language or means of communication spoken or understood by the individual and the primary
language used in the individual’s natural home, if other than English.

(iv) Religious affiliation.

(v) A current, dated photograph.

(2) [Unusual incident] Incident reports related to the individual.

(3) Physical examinations.

(4) Assessments as required under § 2380.181 (relating to assessment).

[(5) A copy of the invitation to:

(i) The initial ISP meeting.

(ii) The annual update meeting.

(iii) The ISP revision meeting.

(6) A copy of the signature sheet for:

(i) The initial ISP meeting.

update meeting.

I IIL - evisjon mectmg.

ciirri-’nf TSP
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revision)-,

(i ISP review
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and revisions under § 2380.186 (relating to ISP review and

to

revise the ISP.
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(9) Content discrepancies TCD

(5) PSP documents as required by this chapter.

[(10) Restrictive procedure protocols and] (6) Positive intervention records related to the individual.

[(44)] (7) Copies of psychological evaluations, if applicable.

PROGRAM

§ 2380.18 1. Assessment.

* * * * *

(b) If the program specialist is making makes a recommendation to revise a service or outcome in the [ISE
as provided under § 2380.186(c)(4) (relating to ISP review and revision)] PSP, the individual shall have an
assessment specific to that recommendation completed as required under this section.

* * * * *

(f) The program specialist shall provide the assessment to the SC [or plan lead], as applicable,

and [plan] PSP team members at least O 15 calendar days prior to [an ISP meeting for the development,
uinrnml nn1te find revision of the ISP under § 2380.182, 2390.152, 6400.182 and 6500.152 (r1flthw tn

ii update and revision of th ISP)] a PSP meeting.

annual update and revision of the ISP] and revisions of the PSP.

1v) iuucc. LflL pian warn member may decline the ISP rcviewdocumcntation.

‘“ Rcnucts ‘-“ “
“-“ mcmbcr° “ rccciv’ -hn TD documentation.

ni 12Q&i 1

Discussion 2380.18 1.

The recommended language in 2380.18 1 (b) is intended to distinguish between the need for a

full assessment and a partial assessment.

2390.18 1 (f) has been amended to provide additional time to enable a program specialist to

better prepare an informed assessment.

§ 23 80.182. Development [,

Discussion 2380.182.

PAR is pleased to see the inclusion of an expectation that there is one plan for the individual

as included in 23 80.182 (a) and supports this provision.

New text is proposed to add clarity.

6100.221(g) delete as it is redundant now. 2380.182(f) delete as it is redundant now.
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[(a) An individual shall have one ISP.

—(b) When an individual is not receiving services through an SCO and does not reside in a home
licensed under Chapter 6400 or 6500 (relating to community homes for individuals with an intellectual
disability; and family living homes), the adult training facility program specialist shall be the plan lead
when one of the following applies:

(1) The individual attends a facility licensed under this chapter.

(2) The individual attends a facility licensed under this chapter and a facifity licensed under Chapter
2390 (relating to vocational facilities).

(c) The plan lead shall be responsible for developing and implementing the ISP, including annual
updates and revisions.

(d) The plan lead shall develop, update and revise the ISP according to the following:

(1) The ISP shall be initially developed, updated annually and revised based upon the individual’s
current assessment as required under § 2380.181, 2390.151, 6400.181 and 6500.151 (relating to
assessment).

(2) The initial ISP shall be developed within 90 calendar days after the individual’s admission date to
the facility.

(3) The ISP, annual updates and revisions shall be documented on the Department designated form
located in the Home and Community Services Information System (HCSIS) and also on the
Department’s web site.

(4) An invitation shall be sent to plan team members at least 30 calendar days prior to an ISP meeting.

(5) Copies of the ISP, including annual updates and revisions under § 2380.186 (relating to ISP review
and revision), shall be provided as required under § 2380.187 (relating to copies).]

(a) An individual shall have one approved and authorized PSP at a given time that identifies the need
for supports, the supports to be provided and the expected outcomes. The PSP is intended to ensure that
services are delivered in a manner reflecting individual preferences consistent with an individual’s
health, safety, well-being and personal preferences as agreed upon by the PSP team so as to promote an
individual’s opportunity for an Everyday Life.

(b) An individual’s service implementation plan must be consistent with the PSP in subsection (a).

(c) The support coordinator, targeted support manager or program specialist shall coordinate-the
development of the PSP, including revisions, in cooperation with the individual and the individual’s PSP
team The support coordinator or targeted support manager shall be responsible for the development of
the PSP, including revisions, in collaboration with the individual and the individual’s PSP team.

(d) The initial PSP shall be developed based on the individual assessment within 60 days of completion
of the individual’s assessment of the individual’s date of admission to the facility.
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(e) The PSP shall will be initially developed, revised annually and revised when an individual’s needs
change based upon a current assessment. The PSP shall be revised when an individual’s needs or support

system changes and upon the request of an individual or the individual’s family.

(1) The PSP and PSP revisions are to be correlated with a current valid assessment and the individual
and PSP team input.

(1) The individual, and persons designated by the individual, shall be involved in and supporte
development and revisions of the PSP.

(g) The PSP, including revisions, shall be documented on a form specified by the Department.

§ 23 80.183. [Content of the ISPJ The PSP team.

Discussion 2380.183.

Delete this section and add essential content to 2380.182 and 2380.285 as noted.

[The ISP, including annual updatc
revision), must include the following:

§ 2380.186 (relating to ISP review and

(1) Services provided to the individual and expected outcomes chosen by the individual and
individual’s plan team.

(2) Services provided t:-th
upponuniucs as required under § 2380.188 (relating to provider services).

individual to rnerene community involvement, including work

—(3)(1-tirrent--status--in•-rel-at-ian—t-o--an-outees+w-a-nd--m-e-i-h*nl oteia iua-tien—used -to--determ ine—p-rttgcess

toward that expected outcome.

- A—pntocni—a-nd schethde—eiltlinmg--speeifltd—perIeds--o4—tinle for the—rnthviduul to he with&iit—Jirtci
s-i+pecvisinn-5-il ti)e-111th441]-1l*I-’*-eLHT-ent--aISSeSSment states the individuel—nfay—he-without—dicect-snpervisian
anti- if-t-heindiv-itiLlal’s ISP includes—an exlwcIed-outcome which reguires—tiw- aehieiernent ni a higher level

rreat—Iecel-ut—independenee—and-tlw—methotiof
evaluation used to determine progress toward the expected outcome to achieve the higher level u-f
independence.

(5) A protocol to address the social, emotional and environmental needs of the individual, if
medication has been prescribed to treat symptoms of a diagnosed psychiatric ilines-s7

44r

nc

if(6) A r..Ot ‘ to eliminate the usc of restric
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the-following:

(i)-A ___A. £ 3 _L____±_ —

(ii) A protocol for addressing th of the behavior.

(iii) The method and “use of restrictive
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(iv) A protocol for intervention or redirection without utilizing rcstrictivc procedurcs.

(7) Assessment of the individual’s potential to advance in the following:

(i) Vocational programming.

(ii) Community involvement.

(iii) Competitive community integrated employment.]

(a) The PSP shall be developed by an interdisciplinary team including the following:

(1) The individual.

(2) Persons designated by the individual.

(3) The individual’s direct care staff persons.

(4) The program specialist.

(5) The program specialist for the individual’s residential program, if applicable.

(6) Other specialists such as health care, behavior management, speech, occupational and physical
therapy as appropriate for the individual needs.

(b) At least three members of the PSP team, in addition to the individual and persons designated by
the individual, shall be present at a PSP meeting at which the PSP is developed or revised.

(c) Members of the PSP team who aftend the meeting shall sign and date the PSP.

§ 23 80.184. [Plan team participation.] The PSP process.

Discussion 2380.184.

Delete section and add essential content to 2380.182 and 2380.185 as noted.

[(a) The plan team shall participate in the development of the ISP, including the annual updates and
revisions under § 2380.186 (relating to ISP review and revision).

(1) A plan team must include as its members the folIowin:

(i) The individual.

(ii) A program specialist or family living SpeC1L, as applicable, from each provider delivering a
service to the individual.

(iii) A direct service worker who works with the individual from each provider delivering a service to
the individuak

(iv) Any other person the individual chooses to invite.
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(2) If the following have a role in the individual’s life, the plan team may also include as its members,

as applicable, the following:

(i) Medical, nursing, behavior management, speech, occupational or physical therapy specialists.

(ii) Additional direct service workers who work with the individual from each provider delivering

services to the individual.

(iii) The individual’s parent, guardian or advocate.

(b) At least three plan team members, in addition to the individual, if the individual chooses to attend,

shall be present for an ISP, annual update and ISP revision meeting.

(e) A plan team member who attends a meeting under subsection (b) shall sign and date the signaturc

skeet]

The PSP process shall:

(1) Provide necessary information and support to ensure that the individual directs the PSP process to

the maximum extent possible.

(2) Enable the individual to make informed choices and decisions.

(3) Be conducted to reflect what is important to the individual to ensure that supports are delivered—in

a manner reflecting individual preferences and ensuring the individual’s health, safety and well being.

(4) Be timely in relation to the needs of the individual and occur at intervals, times and locations of

choice and convenience to the individual and to persons designated by the individual.

(5) Bc communicated in clear and understandable language. -

(6) Reflect cultural considerations of the mdn idual

(7) Include guidelines for solving disagreements among the PSP team members.

(8) Include a method for the individual to request updates to the PSP.

11-mnlementntinn of the ISP.] Content of the PSP.§ 2380.185. Lr”

Discussion 2380.185.

Text is proposed to be added or deleted to enhance clarity and avoid confusion.

[(a) The ISP shall be implemented by the ISP’S start date.

(b) The ISP shall be implemented as written.]

The PSP, including revisions, must include the following elements:

(1) The individual’s strengths, preferences and functional abilities.
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(2) The individual’s individualized assessed diagnoses, clinical and support needs.

(3) The individual’s goals and preferences such as those related to relationships, community
participation, self-determination, employment, income and savings, health care, weliness, quality and
education.

(4) Individually identified, person-centered desired outcomes.

(5) Supports to assist the individual to achieve desired outcomes.

(6) The type, amount of units, duration and frequency for the support specified in a manner that
reflects the assessed needs and choices of the individual. The schedule of support delivery shall be
determined by the PSP team.

(7) The individual’s communication mode, abilities and needs.

(8) Opportunities for ncw or continued community participation.

(9)(8) The level qf needed support, risk factors, dangerous behaviors and risk mitigation strategies, if
applicable.

(IO)(9) Modification of individual rights as necessary to mitigate risks, if applicable. The PSP as
approved by the PSP team is presumed to be consistent with an individual’s rights and is the governing
document for rights purposes.

4-1)(1O) Health care information, including a health care history.

(4-2)(11) Financial information including how the individual chooses may choose to use personal funds
based on history and, communicated interest.

(1-3)(12) The person or entity responsible for monitoring the implementation of the PSP.

(13) If the individual has a known behavioral support need, it must be identified in the PSP, or if a
new behavior is identified, it must be added to the PSP through a revision.

§ 23 80.186. [ISP review and revision.] Implementation of the PSP.

[(a) The program specialist shall complete an ISP review of the services and expected outcomes in the
ISP specific to the facifity-licensed under this chapter with the individual every 3 months or more
frequently if the individual’s needs change which impact the services as specified in the current ISP.

(b) The program specialist and individual shall sign and date the ISP review signature sheet upon
review of the ISP.

(c) The ISP review must include the following:

11111 LII

(1) A review of the monthly d
prior 3 toward ISP outcGm
chapter.

(2) A review of caeh section of the ISP

Dcumcntation of an individual’s participation and progress during the
sunnnc by services provided by the facility Iieinscd iinkr this

:ific to thc facility licensed under this’chaptcr.
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(4) The program sp egardiiig the following, if applicable:

(i) The deletion of an outcome or service to support the achievement of an outcome which is no longer
appropriate or has been completed.

(ii) The addition of an outcome or service to support the achievement of an outcome.

(iii) The modification of an outcome or service to support the achievement of an outcome in which no
progress has been made.

(5) If making a recommendation to revise a service or outcome in the ISP, the program specialist shall
complete a revised assessment as required under § 2380.181(b) (relating to assessment).

Iist shall provide the ISP rcviev,
__1_1_1 CI1 ai—lec ;‘an teamuppucajjic, III I III. Hr III iII IN UPIJU1LJW, lull III

(g) A revised
wn.]

in the ISP shall be implemented by the start date in the ISP

The facility provider shall implement the PSP, including any revisions.

§ 2380.187. [Copies.] (Reserved).

sheet, shall be provided to plan team members within 30

[(a) The facility shall provide services including assistance, training and support for the acquisitiou
maintenance or improvement ui iuucuunui riiui1i, personal needs, communication and personal
adjustment.

I IIt nnx i :unnnr’ ‘. ...n.t1cfacility shall .4 opportunities and -- the individual ft. 4p
community life, including work opportunities.

anon in

(c) The facility ide services to the individual as specified in the individual’s ISP.

(d) The facility shall provide services that are age and functionally appropriate to the individual.]

Page 143 of 238

- documentation, including recommendations, if
members within 30 calendar days after

the ISP review meeting.

(e) The program specialist shall notify the plan team members of the option to decline the ISP review
documentation.

(1) If a recommendation for a revision to a service or outcome in the ISP is made, the plan lead as
applicable, under § 2380.182(b) and (c), 2390.152(b) and (c), 6400.182(b) and (c), 6500.152(b) and (c)
(relating to development, annual update and revision of the ISP), shall send an invitation for an ISP
revision meeting to the plan team-members within 30 calendar days of receipt of the recommendation.

[A copy of the ISP, including the
datc and ISP

§ 23 80.188. [Provider services.] (Reserved).

)



Chapter 6400

CHAPTER 6400. COMMUNITY HOMES FOR INDIVIDUALS WITH AN INTELLECTUAL
DISABILITY OR AUTISM

GENERAL PROVISIONS

§ 6400.1. Introduction.

Discussion 6400.1.

This chapter is based on the principle of integration and the right of the individual with an intellectual
disability or autism to live a life which is as close as possible in all aspects to the life which any member of the
community might choose. For the individual with an intellectual disability or autism who requires a residential
service, the design of the service shall be made with the individual’s unique needs in mind so that the service
will facilitate the person’s ongoing growth and development.

§ 6400.2. Purpose.

Discussion 6400.2.

The purpose of this chapter is to protect the health, safety and well-being of individuals with an intellectual
disability or autism, through the formulation, implementation and enforcement of minimum requirements for
the operation of community homes for individuals with an intellectual disability or autism.

§ 6400.3. Applicability.

Discussion 6400.3.

(a) This chapter applies to community homes for individuals with an intellectual disability or autism, except
as provided in subsection (f.

(b) This chapter contains the minimum requirements that shall be met to obtain a certificate of compliance.
A certificate of compliance shall be obtained prior to operation of a community home for individuals with an
intellectual disability or autism.

(c) This chapter applies to profit, nonprofit, publicly funded and privately funded homes.

(d) Each home serving nine or more individuals shall be inspected by the Department each year and shall
have an individual certificate of compliance specific for each building.
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(e) Each agency operating one or more homes serving eight or fewer individuals shall have at least a sample
of its homes inspected by the Department each year. The certificate of compliance issued to an agency shall
specify the location and maximum capacity of each home the agency is pennitted to operate.

(f) This chapter does not apply to the following:

(1) Private homes of persons providing care to a relative with an intellectual disability or autism.

(2) Residential facilities operated by the Department.

(3) Intermediate care facilities for individuals with an intellectual disability licensed by the Department in
accordance with Chapter 6600 (relating to intermediate care facilities for individuals with an intellectual
disability) or intermediate care facilities for individuals with other related conditions.

(4) Foster family care homes licensed by the Office of Children, Youth and Families of the Department that
serve only foster care children.

(5) Summer camps.

(6) Facilities serving exclusively personal care home, drug and alcohol, mental health or domiciliary care
residents.

(7) Residential homes for three or fewer people with an intellectual disability or autism who are 18 years of
age or older and who need a yearly average of 30 hours or less direct staff contact per week per home.

(8) Child residential facilities which serve exclusively children, which are regulated under Chapter 3800
(relating to child residential and day treatment facilities).

(g) This chapter does not measure or assure compliance with other applicable Federal, State and local
statutes, regulations, codes and ordinances. It is the responsibility of the home to comply with other applicable
laws, regulations, codes and ordinances.

§ 6400.4. Definitions.

Discussion 6400.4.

All definitions for these regulations should be included in Chapter 6400., and the definitions

should be the same across Chapter 6100 and all licensing regulations. Definitions should be

consistent and clear with the intent to facilitate communication and understanding. Deleting

definitions from the program regulations and including them within Chapter 6100 and the

licensing regulations promotes clarity, consistency, and reduces administrative burden across

applicable services and programs.

The following words and terms, when used in this chapter, have the following meanings, unless the context
clearly indicates otherwise:

Adult—A person 18 years of age or older.
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AdultAutism Waiver - An HCBS Federal waiver program approved under section 1915(c) of the Social
Security Act (42 U.S.C.A. § 1396n(c)) and designed to provide community-based supports to meet the specific
needs of adults with autism spectrum disorders

Agency—A person or legally constituted organization operating one or more community homes for people
with an intellectual disability or autism serving eight or fewer individuals.

Aversive Conditioning - The application of startling, painful or noxious stimuli in response to the exhibition of
behavior in an effort to modify the behavior.

Autism A developmental disorder defined by the edition of the Diagnostic and Statistical Manual of
Mental Disorders, or its successor, in effect at the time the diagnosis is made. The term includes autistic
disorder, Asperger’s disorder and autism spectrum disorder.

Autism spectrum disorder (ASD) - A developmental disorder defined and diagnosed in accordance with criteria
established in the Diagnostic and Statistical Manual latest edition in effect at time of diagnosis.

Base-funded services: A service funded exclusively by a grant to a county under the Mental Health and
Intellectual Disability Act of 1966 or Article XIV-B of the Human Services Code.

Based-funded support coordination - A program designed to provide community-based support to locate,
coordinate and monitor needed support for individuals who receive support through base-funding.

Chemical restraint - Use of drugs or chemicals for the specific and exclusive purpose of controlling acute or
episodic aggressive behavior. A chemical restraint does not include a drug prescribed by a health care
practitioner or dentist to treat the symptoms of a specific mental, emotional or behavioral condition, or as
treatment prior to or following a medical or dental examination or treatment.

Community homefor individuals with an intellectual disability or autism (home)—A building or separate
dwelling unit in which residential care is provided to one or more individuals with an intellectual disability or
autism, except as provided in § 6400.3(f) (relating to applicability). Each apartment unit within an apartment
building is considered a separate home. Each part of a duplex, if there is physical separation between the living
areas, is considered a separate home.

[Content discrepancy A difference between wuat was determined at the ISP meeting by the plan team
and what is documented in the written ISP.]

Corrective action plan - a document prepared by a provider following a written determination by the
Department of non-compliance with a provision(s) of this Chapter. The plan establishes timelines, person(s)
responsible for the implementation and monitoring of corrective action steps.

Dangerous behavior — A decision, behavior or action by an individual that creates or is highly likely to result
in harm or to place the individual and/or other persons at risk of harm.

Department—The Department of Human Services of the Commonwealth.

Direct service support worker professional—A person whose primary principal job function is to provide
services to an individual who attends the provider’s facility.
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[Documentation Writtcn statements d details, substantiate a claim or providc

cvidencc of an event]

Emergency Closure — An event that is unplanned for any reason that results in program closure two days or

more.

Family—the person or people who are related to or determined by the individual as family.

Fire safety expert—A local fire department, fire protection engineer, State certified fire protection instructor,

college instructor in fire science, county or State fire school, volunteer fire person trained by a county or State

fire school or an insurance company loss control representative.

HCBS—Home and community-based support—An activity, service, assistance or product provided to an

individual that is funded through a Federally-approved waiver program or the Medical Assistance State Plan.

[ISP—Individual Support Plan—The comprehensive document that identifies services and expected

outcomes for an individual.]

Incident - A situation or occurrence that has a high likelihood of a negative impact on an individual.

Individual—An individual adult or child who received a home and community-based intellectual disability or
autism support or base-funded services, with an intellectual disability or autism who resides, or receives

residential respite care, in a home and who is not a relative of the oer of the home.

Intellectual disability Subaverage general intellectual functioning which originates during the
developmental period and is associated with impairment of one or more of the following:

( Maturation.

(ii) Leang.

—ciii) Social adjustment.

Mechanical restraint - a device that restricts the movement or function of an individual or portion of an

individual’s body in response to the individual’s behavior. Mechanical restraints include a geriatric chair

(unless prescribed in the individual’s PSP), handcuffs, anklets, wristlets, helmet with fasteners, muffs and mitts

with fasteners, restraint vest, waist strap, head strap, papoose board, restraining sheet, chest restraint and other

locked restraints:

(i) A mechanical restraint does not include a device prescribed by a health care practitioner that is used to

provide pre/post-surgical/medical care, proper balance or support for the achievement of functional body

position.

(ii) A mechanical restraint does not include a device prescribed by a health care practitioner to protect the

individual in the event of a seizure or other non-voluntary movements or physical conditions that limit motor

control and create the potential for injury.

Natural support—An activity or assistance that is provided by family, friends, or other community members

without expectation of payment
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Non-conformity - Failure to conform to or meet the expectations outlined within this chapter.

[Outcomes Coals the individual and individual’s plan team choose for the individual to acquire,
maintain or improve.

Plan lead The program specialist, when the individual is not receiving services through an SCO.

Plan team The group that develops thc ISP.]

PSP—Person-centered support plan: The comprehensive plan for each individual that is developed using a
person-centered process and includes HCBS, risks and mitigation of risks, and individual outcomes for a
participant.

Physical restraint - A physical (manual) hands-on technique that lasts longer than 30 consecutive seconds
and restricts, immobilizes, or reduces an individual’s ability to move his/her arms, legs, head, or other body
parts freely.

Positive interventions - actions or activities intended to prevent, modify, decrease or eliminate challenging
behaviors. These interventions or positive behavior supports include, but are not limited to: environmental
adaptations or modifications, identifying and addressing physical and behavioral health symptoms, voluntary
physical exercise, health and weilness practices, redirection, praise, modeling, conflict resolution, trauma
informed care, de-escalation, and reinforcing desired behavior (contingent and non-contingent rewards).

Pressure point techniques - The application of pain for the purpose of achieving compliance. This technique
does not include approved physical intervention techniques in response to aggressive behavior, such as bite
release.

Provider An entity or person that enters into an agreement with the Department to deliver a service to an
individual. The person, entity or organization that is authorized to deliver services under the Medical Assistance
Program.

Relative—A parent, child, stepparent, stepchild, grandparent, grandchild, brother, sister, half brother, half
sister, aunt, uncle, niece or nephew.

Restraint—A physical, chemical or mechanical intervention used to control acute, episodic behavior
that restricts the movement or function of the individual or a portion of the individual’s body, including
an intervention approved as part of the PSP or used on an emergency basis.

SC—Supports coordinator—An SCO employee whose primary job functions are to locate, coordinate and
monitor services provided to an individual when the individual is receiving services from an SCO.

SCO—Supports coordination organization—A provider that delivers the services of locating, coordinating
and monitoring services provided to an individual.

Seclusion - Involuntary confmement of an individual in a room or area from which the individual is physically
prevented from leaving.

— Actions or assistance rnvided to the individual to suon

• State plan—The Commonwea1ths approved Title XIX State Plan.
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Support—An activity, service, assistance or product provided to an individual that is provided through a
Federally-approved waiver program, the State plan or base-funding. A support includes an HCBS, support
coordination, TSM, agency with choice, organized health care delivery system, vendor goods and services, and
base-funding support, unless specifically exempted in this chapter.

Support coordination - an HCBS Federal waiver program under section 1915(c) of the Social Security Act (42
U.S.C.A. § 1396n(c)) designed to provide community-based support to locate, coordinate and monitor needed
HCBS and other support

Vendor - A directly-enrolled provider that sells goods or services to the general public, as well as to an HCBS

program.

Voluntary Exclusion - An individual voluntarily or willingly removing himself/herself frgm his/her immediate

environment and placing himself/herself alone to a room or area.

Volunteer - A person who works without compensation and under the supervision of an authorized provider

or family member alone with an individual in the performance of a service

§ 6400.15. Self-assessment of homes.

GENERAL REQUIREMENTS

Discussion 6400.15.

(a) The agency shall complete a self-assessment of each home the agency operates serving eight or fewer
individuals, within 3 to 6 months prior to the expiration date of the agency’s certificate of compliance, to
measure and record compliance with this chapter.

(b) The agency shall use the Departments licensing inspection instrument for the community homes for
individuals with an intellectual disability or autism regulations to measure and record compliance.

(c) A copy of the agency’s self-assessment results and a written summary of corrections made shall be kept

by the agency for at least 1 year.

§ 6400.18. in al incidents.] Incident report and investigation.

tIA flfl AXAtLIT ALL Lifl14 itLJ Lii V LA aLma

_!1I. 4!

Discussion 6400.18.

Use recommendations from Chapter 6100 and recommend that it be used uniformly across the

licensing chapters, including this chapter. See Chapter 6100.401 to 6100.405

lfiO an individual’s rights; an individual who is missing for more than 24 hours or wno uouiu

in jeopardy if missing at all; alleged misuse or misuse of individual funds or property; outbreak of a
serious communicable disease as defined in 28 Pa. Code § 27.2 (relating to specific identified reportable

• alleged
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diseases, infections and conditions); an incident requiring the services of a fire department or law
enforcement agency; and any condition that results in closure of the home for more than 1 day.

(b) Written policies and procedures on the prevention, reporting, investigation and management of
unusual incidcnt shall be developed and kept at the home.

(c) The home shall orally notify the county intellectual disability program of the county in which the
home is located, the funding agency and the appropriate regional office of the Department, within 24
hours after abuse or suspected abuse of an individual or an incident requiring the services of a fire
denartmcnt or law enforcement agency occurs.

(d) The home shall initiate an investigation of the unusual incident and complete and send copies of an
unusual incident report on a form specified by the Department to the county intellectual disability
program of the county in which the home is located, the funding agency and the appropriate regional
office of the Department, within 72 hours after an unusual incident occurs.

(e) The home shall send a copy of the final unusual incident report to the county intellectual disability
program of the county in which the home is located, the funding agency and the appropriate regional
office of the Department at the conclusion of the investigation.

(1) A copy of unusual incident reports relating to an individual shall be kept in the individual’s record.

(g) A copy “ sual incident
of a fire department, shall be kept.

reports relating to the home itself, such as those requiring the services

(h) The individual’s family or guardian shall be immediately notified in the event of an unusual
incident relating to the individual, if appropriate.]

(a) —The A provider shall report the following incidentsrand alleged incidents and suspected incidents
through the Department’s information management system within 24 hours of discovery by a staff pcrson
having knowledge of the incident:

(1) Death.

(2) Suicide attempt.

(3) Inpatient admission to a hospital.

(4) Visit to an emergency room.

(5) Abuse.

(6) Neglect.

(7) Exploitation.

a

Missing individual.
who is missing for more than 24 hours or who could be in jeopardy if missing at all.

(9) Law enforcement activity.
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(10) Injury requiring treatment beyond first aid.

(11) Fire requiring the services of the fire department.

(12) Emergency closure.

(13) Use of a restraint.

(44 13) Theft or misuse of individual funds.

(1 14) A violation of individual rights.

(15) Individual to individual incident

(b) The individual and the persons desiguatcd by the individual shall be notified immediately upon

discovery of an incident relating to the individual. A home shall report the following incidents in the

Department’s information management system within 72 hours of the occurrence or discovery of the

incident:

(1) A medication administration error.

(2) Use of a restraint outside the parameters of the PSP.

(c) The home shall keep documentation of the notification in subsection (a). The individual-and

person(s) designated by the individual-shall be notified upon discovery of an incident related to the

individual.

(d) The incident report, redacted to exclude information about another individual and the reporter,

unless the reporter is the individual who receives the report, shall be available to the individual, and

persons designated by the individual, upon request.

(e) The home shall take immediate action to protect the health, safety and well-being of the individual

following the initial knowledge or ff0-flee identification of an incident, alleged incident and/or suspected

incident.

(1) The home shall initiate an investigation of an incidcn4 certain incidents within 24 hours of the

occurrence or discovery by a staff person of the incident of the following:

(19) Death
(20) Abuse
(21) Neglect
(22) Exploitation

(23) Missing person
(24) Theft or misuse of individual funds

(25) Violations of individuals rights

(26) Unauthorized or inappropriate use of a restraint

(27) Individual to individual sexual abuse and serious bodily injury

(g) A Department certified incident investigator shall conduct the incident investigation of the

incident listed in subsection (a). The incident investigation shall be conducted by a Department-certified

incident investigator. -

Page 151 of 238



(h) The A home shall finalize the incident report in the Department’s information management system
or on a form specified by the Department within 30 days of discovery of thc incident by a staff person. by
including additional information about the incident, results of a required investigation and corrective
actions taken within 30 days of the occurrence or discovery of the incident unless an extension is filed.

(i) The A home shall provide the following information to the Department as part of the final incident
report:

(1) Any known additional detail about the incident.

(2) The results of the incident investigation.

(3) A description of the corrective action(s) taken or planned in response to a-n the incident as
necessary.

(4) Additional action(s) taken to protect the health, safety and well-being of the individual.

(5) The person responsible for implementing the corrective action.

(6) The date the corrective action was implemented or is to be implemented.

§ 6400.19. [Reporting of deaths.] Incident procedures to protect the individual.

Discussion 6400.19.

This section incorporates content from 6400.20.

[(a) The home shall complete and send copies of a death report on a form specified by the Department
to the county intellectual disability program of the county in which the home is located, the funding
agency and the regional office of the Department, within 24 hours after a death of an individual occurs.

(b) The home shall investigate and orally notify the county intellectual disability program of the
county in which the home is located, the funding agency and the appropriate regional office of the
Department within 24 hours after an unusual or unexpected death occurs.

(c) A copy of death reports shall be kept in the individual’s record.

(d) The individual’s family or guardian shall bc immediately notified in the event of a death of an
individual.]

(a) In investigating an incident, the home shall review and consider the following needs of the affected
individual: In reviewing a serious incident, or pattern of incidents, a home shall review and consider the
following needs of the affected individual(s):

(1) Potential risks.

(2) Health care information.

(3) Medication history and current medication.
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(4) Behavioral health history.

(5) Incident history.

(6) Social needs.

(7) Environmental needs.

(8) Personal safety.

(b) The home shall monitor an individual’s risk for recurring incidents and implement corrective
action, as appropriate.

(c) The home shall work cooperatively with the PSP team to revise the PSP if indicated by thc incident
investigation, as needed.

(d) A provider shall review and analyze all reportable incidents at least every three months.

(e) As part of the review, a provider shall identify and implement preventive measures when appropriate to

attempt to reduce:

(1) The number of incidents.

(2) The severity of the risks associated with incidents.

(3) The likelihood of incidents recurring.

(4) The occurrence of more serious consequences if the incident recurs.

(f) A provider shall provide training/retraining to staff persons and the individual, based on the outcome of

the incident analyses as necessary.

(g) A provider shall monitor incident data and take actions to mitigate and manage risk factors as necessary.

§ 6’i00.20. [Record of incidents.] Incidcnt analysis.

Discussion 6400.20.

Content has been incorporated in 6400.19

[The home shall maintain a record of individual illnesses, seizures, acute emotional traumas and
accidents requiring medical attention but not inpatient hospitalization, that occur at the home.]

(a) The home shall complete the following for each confirmed incident:

(1) Analysis to determine the root cause of the incident.

(2) Corrective action.

(3) A strategy to addrcss the potential risks to the affected individual.
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(b) The home shall review and analyze incidents and conduct a trend analysis at least every 3 months.

/_\ mt 11 • L1. ___I

(1\ ‘T1.

.1

___1... zi+k-h

(3) The likelihood of an incid
-

(d) The home shall educate staff persons and the individual based on the circumstances of the incident.

(e) The home shall analyze incident data continuously and take actions to mitigate and manage risks.

(Editor Note: The following section is new and printed in regular type to enhance readability.)

§ 6400.24. Applicable laws and regulations.

Discussion 6400.24.

The home shall comply with applicable Federal, State and local laws, regulations and ordinances.

INDIVIDUAL RIGHTS

§ 6400.31. [Informing and encouraging exercise] Exercise of rights.

Discussion 6400.31.

Suggested text is added for clarity and suggested text is redundant or otherwise unnecessary.

[(a) Each individual, or the individual’s parent, guardian or advocate, if appropriate, shall be
informed of the individual’s rights upon admission and annually thereafter.

(b) Statements
4

I i 11(1 UULCU JJy LIIC uidividual, iir i iii 11111 IV iii iii IN ii:n-ed
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shall be kept.
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(c) Each individual shall be encouraged to exercise his rights.]

(a) An individual may not be deprived of rights as provided under § 6400.32 (relating to rights of the
individual). An approved PSP shall be deemed consistent with an individual’s rights.

(b) An individual shall be continually supported to exercise the individual’s rights. An individual shall
be provided services, supports, and accommodations to assist the individual to understand and to actively
exercise rights as he/she chooses. The services, supports, and accommodation necessary for the individual
to understand and activity exercise rights as they choose shall be funded by the Department as part of the
PSP.

‘) ——t-———- 1’

(1) The number of incidents.

mfln nr advocate, i-f

- aumission .. annually thereafter,
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(i) An individual has the right of access to and security of the individual’s possessions.

(j) Au individual has the right to voice concerns about the supports the individual receives.

(k)(g) An individual has the right to participate in the development and implementation of the PSP.

(l)(h) An individual has the right to receive scheduled and unscheduled visitors, and to communicate
and meet privately with persons of the individual’s choice, at any time.

(m)(i) An individual has the right to unrestricted access to send and receive mail and other forms of
communications, unopened and unread by others.

(n)(j) Au individual has the right to unrestricted and private access to telecommunications.

(o)(k) An individual has the right to manage and access his own finances.

(p)(l) An individual has the right to choose persons with whom to share a bedroom.

(q)(m) An individual has the right to furnish and decorate the individual’s bedroom and the common
areas of the home.

(r)(n) An individual has the right to lock the individual’s bedroom door.

()(o) An individual has the right to access food at any time.

(t)(p) An individual has the right to make informed health care decisions.

§ 6400.33. [Rights of the individual.] Negotiation of choices.

Discussion 6400.33.

Support
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(h) An individual has the right to
make private calls, with assistance when necessary.

Page 156 of 238

F4

j ,,.rn iamiiv
1- ,.

choice.

subjected to corporal punishment.

planning that affects the individual.

duringal-”

—--A--

irnr communicate. associate

-easonable access to a telephone and the opportunity to reccive nn.i



(i) An individual has the right to unrestricted mailing privileges.

individual win ui voting ne shall be informed of the right to vote and shall be assisted to
grtcr anu voic in ciccuons.

(k) An individual has the right to practice the religion or faith of the individual’s choice.

(1) An individual has the right to be free from excessive medication.

(m) An individual may not be required to work at the home, except for the upkeep of the individual’s

personal living areas and the upkeep of common living areas and grounds.]

(a) An individual’s rights shall be exercised so that another individual’s rights are not violated.

(b) Choices shall be negotiated by the affected individuals in accordance with the home’s procedures

for the individuals to resolve differences and make choices.

§ 6400.34. [ivilJ Informing of rights.

Discussion 6400.34.

[(a) An individual may not be discriminated against because of race, color, religious creed, disability,
handicap, ancestry, national origin, age or sex.

(b) The home shall develop and implement civil rights policies andprocedurcs. Civil rights policies

and procedures shall include the following:

(1) Nondiscrimination in the provision of services, admissions, placement, use of the home, referrals

and communication with non English speaking and nonverbal individuals.

(2;) Physical accessibility and accommodations for individuals with physical disabffities

3) The opportunity to lodge civil rights complaints.

(4) Informing individuals of their right to register civil rights complaints.]

(a) The home shall inform and explain individual rights to the individual, and persons designated by
the individual, upon admission to the home and annually thereafter.

(b) The home shall keep a copy of the statement signed by the individual, or the individual’s court-

appointed legal guardian, acknowledging receipt of the information on individual rights.

STAFFING

§ 6400.44. Program specialist.

Discussion 6400.44.
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(a) A minimum of [ee] 1 program specialist shall be assigned for every 30 individuals. A program
specialist shall be responsible for a maximum of 30 people, including people served in other types of services.

(b) The program specialist shall be responsible for the following:

[(1) Coordinating and completing assessments.

Providing the asscssm

,, +hn rIn’.rnl

as required under § 6400.181(f) (relating to assessment).

-f-h TQD TQD .,.,1 TE

Attending-the ISP meetings.

Fulfilling the role of plan lead, as applicable, under § 6400.182 and 6400.186(f) and (g) (relating
to acvclopmcnt, annual update and revision of the ISP; and ISP review and revision).

(6) Reviewing the ISP, annual updates and revisions under § 6400.186 for content accuracy.

(7) Reporting content discrepancy to the SC, as applicable, and plan team members.

v1c

J

outcomes.

(8) Implementing the ISP as written.

(9) Supervising, monitoring and evaluating services provided to the individual.

(10) Rcvicwii , igni
•pgn55 toward

(11) Rrti -

members.

(12) Re’ lng the ISP with the individual as required § 6400.186.

*13’ r’ — -

_

..;uircd - -— I

(14) Providing the
required under § ‘0.186()

(15) Informing plan
..Ader § 6400.186(e,.

(17) Coordinating the scrviccs provided to an individual.

(18) Coordinating the training of direct service workers in the content of health and safety needs
relevant to each individual.

aatin mc monthly documentation of an individual’s participation and

iii’ ii cuange related to the individual’s needs to the SC, as applicable, and plan tim
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.ocumcntation of the ISP review to the SC, as applicable, and plan team members
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mvmHrr nffh option to decline the ISP review documentation as rcquirl

.--j--Kceommen.1ng a revision to a service or outcome in the ISP as provided under § 6400.186(c)(4).
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(19) Developing and implementing providcr services as required under § 6400.188 (relating to
provider services).]

(1) Coordinating the completion of assessments.

(2) Participating in the PSP process, PSP development, PSP team reviews and the implementation of
the PSP in accordance with this chapter.

(3) Providing and supervising Coordinating and facilitating activities for the individuals in
accordance with the PSPs.

(4) Supporting the integration of individuals in the community.

(5) Supporting individual communication and involvement relationships with families and friends.

(c) A program specialist shall have one of the following groups of qualifications:

(1) A master’s degree or above from an accredited college or university and 1 year of work experience
working directly with individuals with an intellectual disability or autism.

(2) A bachelor’s degree from an accredited college or university and 2 years of work experience working
directly with individuals with an intellectual disability or autism.

(3) An associate’s degree or 60 credit hours from an accredited college or university and 4 years of work
experience working directly with individuals with an intellectual disability or autism.

§ 6400.45. Staffing.

Discussion 6400.45.

(a) A minimum of one staff person for every eight individuals shall be awake and physically present at the
home when individuals are awake at the home.

(b) A minimum of [one] 1 staff person for every 16 individuals shall be physically present at the home when
individuals are sleeping at the home.

(c) An individual may be left unsupervised for specified periods of time if the absence of direct supervision
is consistent with the individual’s assessment and is part of the individual’s [ISP] PSP, as an outcome which
requires the achievement of a higher level of independence.

(d) The staff qualifications and staff ratio as specified in the [ISP] PSP shall be implemented as written,
including when the staff ratio is greater than required under subsections (a), (b) and (c).

(e) An individual may not be left unsupervised solely for the convenience of the residential home or the
direct service worker.

§ 6400.46. [Staff] Emergency training.
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Discussion 6400.46.

[(a) Thc home shall provide orientation for staff persons relevant to their responsibilities, the daily
operation of the home and policies and procedures of thc home before working with individuals or in
their appointed positions.

(b) The home shall have a training syllabus describing the orientation specified in subsection (a).

(c) The chief executive officer shall have at least 24 hours of training relevant to human services or
administration annually.

(d) Program specialists and direct service workers who arc employed for more than 40 hours per
month shall have at least 24 hours of training relevant to human services annually.

(e) Program specialists and direct service workers shall have training in the areas of intellectual
disability, the principles of integration, rights and program planning and implementation, within 30
calendar days after the day of initial employment or within 12 months prior to initial employment.

(1)] (a) Program specialists and direct service workers shall be trained before working with individuals in
general fire safety, evacuation procedures, responsibilities during fire drills, the designated meeting place
outside the building or within the fire safe area in the event of an actual fire, smoking safety procedures if
individuals or staff persons smoke at the home, the use of fire extinguishers, smoke detectors and fire alarms,
and notification of the local fire department as soon as possible after a fire is discovered.

[(g)] (b) Program specialists and direct service workers shall be trained annually by a fire safety expert in the
training areas specified in subsection [(1)1 (a).

[(li)] (c) Program specialists and direct service workers and at least one person in a vehicle while individuals
are being transported by the home[,] shall be trained before working with individuals in first aid techniques.

[(i)] (d) Program specialists, direct service workers and drivers of and aides in vehicles shall be trained
within 6 months after the day of initial employment and annually thereafter, by an individual certified as a
trainer by a hospital or other recognized health care organization, in first aid, Heimlich techniques andcardio
pulmonary resuscitation.

[(j) Records of orientation uu Li LIIC i uuiIIb source, content, dates, length of
training, copies of certificates received and staff persons attending, shall be kept.]

(Editor’s Note: Sections 6400.50—6400.52 are new and printed in regular type to enhance readability.)

§ 6400.50. Annual training plan.

Discussion 6400.50.

The purpose for a training plan is defeated by the idea that specific subjects or specific
number of hours will address the needs of the clients or the organization. The training plan
must be created based on an assessment that is by defmition unique. As agencies analyze the
needs of the people they support, the knowledge created in the field and their assessment of
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performance, a flexible, customized, quality focused plan will emerge. This new section

collapses the critical elements of section 50 and 52 into one streamlined and accountable set

of standards to not only maintain the basics, but to advance our work to the next level.

Collapse 6400.50 and 6400.52 into one section.

(a) The home shall design an annual training plan based on the needs of the individuals as specified in the
individuals? PSPs, other data and analysis indicating staff person training needs and as required under § §
6400.46 and 6400.52 (relating to emergency training; and annual training). The home shall design an annual

training plan based on the needs specified in the individual’s PSP and the provider’s quality improvement

strategy,

(b) The annual training plan must shall include the orientation program as specified in § 6400.51 (relating to

orientation program).

(c) The annual training plan must shall include training aimed at intended to improvinge the knowledge,

skills and core competencies of the staff persons to be trained.

(d) The annual training plan must include the following: The plan shall address the need for training in
basics such as rights, facilitating community integration, honoring choice and supporting individuals to

maintain relationships.

(1) The title of the position to be trained.

(2) The required training courses, including training course hours, for nrh nntinn

(e) The plan shall explain how the provider shall assure that staff understand their responsibilities around the

promotion of individual rights and the reporting of suspected rights violations, abuse or neglect in accordance

with the regulations that define those rights and responsibilities.

(f) The plan shall explain how the provider shall assure that staff understand the safe and appropriate use of

positive interventions, including the training in the plans which are unique for any one person served.

(g) The plan shall include paid staff with client contract.

(h) The annual training plan shall include the following

(1) the title of the position to be trained

(2) the required training courses including the training course hours for each position

(i) Records of orientation and training including the training source, content, dates, length of training, copies of

certificate receive and persons attending shall be kept.

(j) The provider shall keep a training record for each person trained

§ 6400.51. Orientation program.

Discussion 6400.51.
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The proposed edits focus on reducing the need for certain training in different levels and on
protecting the individuals. They otherwise limit the extensive training requirements for certain
positions.

As noted in discussion section of 6400.50, the provisions included in 6400.50(e) and (f)
should be added to this section to clearly indicate the need for documentation and record of
training.

This section is geared towards licensed providers. Accordingly, references to AWC, OHCDS
should be deleted. Payment rates will need to be adjusted to account for the significant
additional costs to be incurred by unlicensed providers and Transportation trip providers if
they are expected to comply with this section. This list is not fully inclusive and infers that
transportation mile individuals (OHCDS/AWC) who are reimbursed but not household
members do not require training. Also, the inclusion of volunteers and management staff is
problematic for unlicensed providers, transportation trip, AWC and OHCDS providers. The
Department must reconsider this section as it relates to all services, provider types and service
delivery models.

PAR supports the wording for 6400.51 (a) (4) and (5)

(a) Prior to worldng alone with individuals, and within 30 days after hire, the following shall complete the
orientation program as described in subsection (b): Within 30 days after hire, and before working directly with
or starting to provide service to an individual, the following persons shall complete the orientation program as
described in subsection (b):

(1) Management, program, administrative and fiscal staff persons.

(2) Dietary, housekeeping, maintenance and ancillary staff persons.

(3) Direct service support workers professionals, including full-time and part-time staff persons.

(4) Volunteers who will work alone with individuals.

(5) Paid and unpaid interns who will work alone with individuals.

(6) Consultants who will work alone with individuals, except for consultants such as clinicians who are
licensed by the Commonwealth of PA or other states (i.e. nurses, doctors, psychologists, MSW, etc.).

(b) The orientation program must encompass the following areas:

(1) The application of person centered practices, including respecting rights, facilitating cOmmunity
integration, honoring choice and supporting individuals in maintaining relationships.

()(i) The prevention, detection an reporting of abuse, suspected abuse and alleged abuse in accordance
with sections 701—708 of the Older Adults Protective Services Act (35 P.S. § 10225.701—10225.708), 23
Pa.C.S. § 6301—6386 (relating to Child Protective Services Law), the Adult Protective Services Act (35 P.S.
§ § 10210.101—10210.704) and applicable protective services regulations.

()(2) Individual rights.
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(4)(5) Recognizing and reporting incidents.

( L1-. related

(c) Within 30 days after hire, and before working directly with or starting to provide service to an individual,

the following persons shall also complete orientation training that incorporates application of person-centered

practices such as including respecting rights, facilitating community integration, honoring choice and
supporting individuals in maintaining relationships:

(1) Management, program, administrative and fiscal staff persons.

(2) Direct support staff persons, including full-time and part-time staff persons.

(3) Household members who shall provide a reimbursed support to the individual.

(4) Life sharers.

(5) Records of orientation training, including the training source, content, dates, length of training, copies of
certificates received and persons attending shall be kept.

(6) The provider shall maintain a training record for each person trained

(e) Anyone that works alone with an individual as part of an HCBS must complete orientation program, as
described in subsection (b), within 30 days of hire.

§ 6400.52. Annual training.

Discussion 6400.52.

PAR recommends that AWC and OHCDS be removed from the regulations and that

Transportation Trip and Unlicensed home and community based providers be excluded from

6 100.143 as written. This list of training is geared strictly towards licensed providers and

impedes the promotion of family support models of service delivery. A prescribed number of

hours for training will not support appropriate training specific for the individual and does not

afford the opportunity for families/participants and the unlicensed providers and

Transportation trip providers that support them with the type and frequency of training that is

needed for the individual. When there are established mandates to hours versus individuality,

the service quality and the opportunity to support the values of ODP and Everyday Lives is

lost. The current unit rates will not support the increase in training requirements. Optimally,

AWC and OHCDS providers will be removed from 6100 regulations and unlicensed

providers and transportation trip providers should have separate training requirements that do

not include a specific number of hours.

See comment under 6100.50.

(a The following staff persons shall complete 24 hours of training each year:

(fl fliret ‘rvice workers.
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to medication administration. These issues must be carefully reconsidered by the Department.

5. Codifying content that requires modifications over time into regulations will lock a crucial

component of service provision into temporal practices which will become obsolete as new

information, prevailing practices and technology emerge. Duplicating content which is as

detail-specific as the proposed five-and-a-half pages of regulation across 5 sets of

regulations when the state already has an externally -accepted training module invites

discrepancy between the regulations and the training manual and prohibits the training

module from staying current as new information, prevailing practices and technology

emerge.

6. Requiring 6500 LifeSharing providers to complete and adhere to ODP’s Medication

Administration Module is a new and counterproductive requirement which is in direct

contrast to Everyday Lives principals and the Department’s stated intent to develop more

integrated and natural life opportunities for individuals.

As a ready example of the problem with codifying material which requires change over time,

an area has been identified in which the proposed regulations are at odds with prevailing

practices as detailed by Title 49 of the State Nursing Board. 49 PA. CODE CH. 21 explicitly

provides for Licensed Practical Nurses to accept oral orders for administering medication.

The proposed 6 100.465 provision only allows this practice for Registered Nurses.

This discrepancy is instructive both to the specific issue regarding LPN’s and to the process

issue of codifying Nursing Practices content which changes from time to time according to

authorities outside of the Department. It is noted that the provider system needs LPN’s to be

able to do all that state law provides for them to do. In the second case, we need regulations

which do not lock providers to standards which may soon become obsolete due to new and

emerging best practices and advances.

A second example of the problem with trying to maintain this content in multiple places is

that there are already discrepancies between the proposed 6 100’s and the Department’s

Appr2ved Medication Administration Training. The training’s required checklist for

medication self-administration has discrepancies with the proposed regulation. There is also a

notable practice discrepancy regarding pre-pouring of medications. We should avoid such

confusion by requiring compliance with the most current version of the Department’s

approved Medication Administration Training module.

§ 6400.161. [Storage of medications.] Seif-admini-stration.

[(a) Prescription and nonprescription medications shall be kept in thcir original containers, cxccpt for

medications of individuals who self administer medications and keep the medications in personal daily or
weekly dispensing containers.

(b) Prescription and potentially toxic nonprescription medications shall be kept in an area or
container that is locked, unless it is documented in each individual’s assessment that each individual in
the home can safely usc or avoid toxic materials. V

Page 165 of 238



(c) Prescription and potentially toxic nonprescription medications stored in a refrigerator shall be
kept in a separate locked container, unless it is documented in each individual’s assessment that each
individual in the home can safely use or avoid toxic materials.

(d) Prescription rnu nonprescription medications shall be stored under proper conditions
sanitation, temperature, moisture and light.

(c) Discontinued nrcrintion medications shall be disnose. rn .. ai.. manner.]•

(a) A home shall provide an individual who has a prescribed medication with assistance, as needed, for
the individual’s self-administration of the medication.

(b) Assistance in the self-administration of medication includes may include helping the individual to
remember adhere to the schedule for taking the medication, offering the individual the medication at the
prescribed times, opening a medication container and storing the medication in a secure place.

(c) The provider PSP team shall provide or arrange for facilitate the utilization of assistive technology
to support the individual’s self-administration of medications.

(d) The PSP must identify if the individual is unable able to self-administer medications.

(e) To be considered able to self-administer medications, an individual shall do all of the following:

(1) Be able to recognize and distinguish the individual’s his/her medication

(2) Know how much medication is to be taken.

(3) Know and understand the purpose for taking the medication.

(3)(4) Know when the medication is to be taken. This knowledge may include reminders of the
schedule and offering the medication at the prescribed times as specified in subsection (b).

(4)(5) Be able to take or apply the individual’s his/her own medication with or without the use of
assistive technology.

§ 6400.162. [Labeling of medications.1 Medication administration.

Discussion 6400.162.

We believe that there was an inadvertent problem created by the inclusion of standardize
medications content across these four program areas, which would include the 6500
regulations. If the 6500 LifeSharing programs are included in this requirement, significant
unintended consequence are likely to severely impact the viability and expansiOn of this
program; one which the Department has repeatedly stated they desire to expand. A
consequence as well for the inclusion of this provision for 6500 programs will be more
institutional style program expectations in a program which should increasingly exemplify the
ideals of Everyday Lives principals in an integrated and typical family fashion to the retest
degree. LifeSharing (6500) service providers are not currently required to complete the ODP
Medication Training Module. The Module is necessarily a very detailed training requiring at
least two full days of training plus four subsequent observations, This level of intensive
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training is possible in 2380, 2390 and 6400 programs because they have staff who are

employees with employer-controlled schedules and they have centralized access to

administrative supports, in perhaps a less intrusive way than entering a family’s home. These

conditions do not exist and are not desirable for LifeSharing. LifeSharing is provided in

people’s homes.

LifeSharing providers are not employees who spend regular time at training locations, nor

should they — they are typical families who work and live in the community. These families

work their own independent jobs in the community and would be challenged just to have the

physical access to go through this process. There is already a shortage of certified medication

administration trainers contributing to this access problem. Requiring this additional training

would necessarily result in losing some providers who are unable to connect with the

available training times and places, and potentially separating an already established shared

life situation with an individual. It would also add a new barrier for new family-providers at a

time when the Department is trying to expand this service and providers trying to find and

recruit willing families.

Another problem with this expansion of the Training Module into the 65 00’s involves the

respite services which are crucial to helping LifeSharing providers to support individuals over

the long-haul. Respite providers are often potential LifeSharing providers who are interested

in gaining experience with the service and with individuals. These new/potential providers

have not gone through full process as providers yet — adding this considerable step when they

are not yet committed to the service would be destructive to the service.

Further concerns with requiring specific detailed training that can only come from service

agencies to the 65 00’s is the necessity that we maintain LifeSharing providers’ relationship as

contracted supports rather than employees. The level of training specificity, the fact that it

would be the “presumed employer” providing the training and the likelihood that LifeSharing

providers would be taking the training alongside employees with no differentiation from the

employees all implies an employee relationship which needs to be avoided if LifeSharing is

going to continue to be an efficient, community-based model. Clear expectations are

established by the IRS and DOL which providers must explicitly follow to maintain explicit

differences between independent contractors and employees.

Finally, there is also a simple matter of proportionality. LifeSharing providers generally only

serve one individual and the individuals in Life Sharing are typically able to take more

responsibility for themselves than individuals in the other licensure groups. LifeSharing

providers are able to focus-in on the needs of their lifesharer. They do not need days of

general information. To require the Medication Administration Module of them would be

disproportionate to their task — in fact, it would change the nature of the service from family-

like supports to medical-model “administration” of medical care.

Oral, topical and drop medications will be administered according to the Office of

Developmental Programs’ Approved Medication Administration Training.

Insulin administration additionally requires successful completion of a Department-approved
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that includes the individual’s name, the name of the medication, the date the prescription was issued, the
prescribed dose and the name of the prescribing physician.

(b) Nonprescription medications shall be labeled with the original label.]

(a) A home whose staff persons or others are qualified to administer medications as specified in
subsection b) ma proidc medication ““

—‘‘ ,1 ni hn .,nin administer
ule rnuiviuuai jJI-ccIiuu medlicatlon. Persons who administer prescription medication or insulin
injections to individuals shall receive training by the individual’s source of healthcare or satisfactorily
complete the Department’s/ODP’s most current Medication Training Module.

(b) A prescription medication that is not self administered shall be administered by one of the
following:

(1) A licensed physician, licensed dentist, licensed physician’s assistant, registered nurse, certified
r-egistcred nurse practitioner, licensed practical nurse or licensed paramedic.

(2) A person who has completed the medication administration training as specified in § 6400.169
(relating to medication administration training) for the medication administration of the following:

(i) Oral medications.

(ii) Topical medications

(ili Eye, nose and ear dropmcdications.

(iv) Insulin injections.

(v) Epincphrinc injections for insect bites or other allergies.

—{c)4Ied-icatiun--admini5tl’ation includes the-following activities1-bascd on the-neds of the individual:

(1) Identify the correct individual.

(2) Remove the medication from the original container.

(3) Crush or split the medication as ordered by the prescriber.

(4) Place the medication in a medication cup or other appropriate container, or in the individual’s
hand, mouth or other route as ordered by the prescriber.

(5) If indicated by the prescriber’s order, measure vital si— —-

—

44., -
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(t Tniprfnn .. - ‘r enincnhrinc in accordance with f1iic4”rnter.

§ 6400.163. [Use of prescription] Storage and disposal of medications.

Discussion 6400.163.

As written, this section is far too prescriptive and subjective given the training that provider

staff must complete. The suggested edits reflect clarity and brevity and are adapted from

Chapter 6500.

[(a) Prescription mcuications shall only be Uscu ‘iv mc individual for whom the medication was
prescribed.

u medication i LU treat symptoms ui i untguustu psyLuiuLii iifflCSS, there shall be a
written protocol as part of the ISP to address thc social, emotional and environmental .“
individual related to the vmptoms of the diagnosed psychiatric illness.

(c) If a medication is prescribed to treat symptoms of a diagnosed psychiatric illness, there shall be a
review with documentation by a licensed physician at least every 3 months that includes the reason for
nrescrihino the mdicaticrn the need to continue the medication and the necessary dosage.]

(a) Prescription and nonprescription medications shall be kept in their original labeled containers,
except for medications of individuals who self-administer medications and keep their medications in
personal daily or weekly dispensing containers.

(b) A prescription medication may not be removed from its original labeled container more
hours in advance of the scheduled administration. Prescription and potentially toxic nonprescription
medications shall be kept in an area or container that is locked or made inaccessible to the individuals,
unless it is documented in each individual’s assessment that each individual in the home can safely use or
avoid toxic materials.

(c) If insulin or cpincphrinc is not packaged in an individual dose container, assistance with or the
administration of the injection shall be provided immediately upon rcmova.
original labeled container. Prescription and potentially toxic nonprescription medications stored in a
refrigerator shall be kept in a separate locked container or made inaccessible to the individuals, unless it
is documented in each individual’s assessment that each individual in the home can safely use or avoid
toxic materials.

(d) Prescription medications .tuu yimges, with the exception of epinephrine and cpincphrine
injectors, shall be kept hi an area or container that is locked. Prescription and nonprescription
medications of individuals shall be stored under proper conditions of sanitation, temperature, moisture
and light.

(e) Epincphrinc and epinephrine auto injectors shall be storcu uiy uuu isipi. It11y acccssiui —
times. The cpincphrine and cpincphrinc auto injectors shall be easily accessible LU me individual
cninephrinc is self administered or to the staff rwrson who is with the individual if a staff rwrcgrn ‘ii,

aaminisicr inc coincphrine. Discontinued prescription medications of individuals shall be disposed of in a

safe manner.
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(1) Prescription medications stored in a refrigerator shall be kept in an area or container that is
locked.

(g) Prescription medications shall be stored in an organized manner under proper conditions of
sanitation, temperature, moisture and light and in accordance with the manufacturer’s instructions.

(h) Prescription mcdications that are discontinued or expired shall be destroyed in a safe manner
according to the Department of Environmental Protection and applicable Federal and State regulations.

(i) Subs cctions (a) (d) and (1) do not apply for an individual who self administers medication and
stores the medication in the individual’s private bedroom.

§ 6400.164. [Medication log.] Labeling of medications.

Discussion 6400.164.

Adapted from Chapter 6500. See above comment.

[(a) A medication log listing the medications prescribed, dosage, time and date that prescription
medications, including insulin, were administered and the name of the person who administered the
prescription medication or insulin shall be kept for each individual who does not sell administer
medication.

(b) The information specified in subsection (a) shall be logged immediately after each individual’s dose
of medication.

(c) A list of prescription medications, the prescribed dosage and the name of the prescribing physician
shall be kept for each individual who self administers medication.]

The original container for nrcscripnon merncanons must be labeled with a pharmacy label that
includes the following:

(1) The individual’s name.

(2) The name of the mepicanon.

(3) The date the prescription was issued.

(4) The prescribed ‘““ and instructions for administration.

— name and title of the prescriber.

(a) The original container for prescription medications of individuals shall be labeled with a pharmaceutical
on the original bottle or label that includes the individual’s name, the name of the medication, the date the
prescription was issued, the prescribed dose, the expiration date, and the name of the prescribing physician.

(b) Nonprescription medications used by individuals shall be labeled with the original label.

§ 6400.165. [Medication errors.] Prescription medications. Use of a prescription.
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Discussion 6400.165.

Adapted from Chapter 6500

[Documentation of medication crrors and follow up action taken shall bc kept.]

(a) A prescription medication shall be prescribed in writing by an authorized prescriber.

(b) A prescription order shall be kept current.

(c) A prescription medication shall be a., paaa.st..

(d) A prescription
prescribed.

dication shall bc used only by the indh’idual for whom th prescription

(e) Changes in medication may only be made in writing by the prescriber or, in the case of an

___________________________

‘‘
-‘ orders -h

‘ ‘1h 11o
emergency, an altcrnaLc nri’.ii L accepted by ii

registered nurse in accordance regulations . vcparimeni. medication
record shall be updated as soon as a written notice of the change is received.

pr CXCCIJL iur circumstances III ‘111 nrii +w

(a) A prescription medication shall only be used by the individual for whom the medication was prescribed.

(b) If a medication is prescribed to treat symptoms of a diagnosed psychiatric illness, there shall be a written

protocol as part of the PSP to address the social, emotional and environmental needs of the individual related to

the symptoms of the diagnosed psychiatric illness.

(c) If a medication is prescribed to treat symptoms of a diagnosed psychiatric illness, there shall be a review

with documentation by a licensed physician or a certified nurse practitioner at least every 3 months that

includes the reason for prescribing the medication, the need to continue the medication and the necessary

dosage.

§ 6400.166. [Adverse reaction.] Medication record.

Discussion 6400.166.

Adapted from Chapter 6500. See comment under 6400.166

4---

(a) A medication record shall be kept, including the following for each individual for whom
prescription medication is administered:

(1) IndividuaUs name.

(2) Name and title of the prescriber.

[If-an individual has a suspected
physician immediately. Documenta

a tion, the home shall not’ the pr
ctions shall bckcpt.] -

(3) Drug allergies.
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(4) Name of

(5) Strength of medication.

(6) Dosage form.

(7) Dose of medication.

(8) Route of administration.

-

(10) Administration times.

(11) Diagnosis or purpose for the medication, including pro rc nata.

(12) Date and time of medication administration.

(13) Name and initials of the person administering the medication.

(14) Durati if applicable.

(15) Special precautions, if applicable.

(16) Side effects of the

(b) The infor
administered.

in subsection (a)(12) and (13) shall be recorded at the time the

(c) If an individual refuses to take a prescribed medication, the refusal shall be docurn..u
medication record. The refusal shall be reported to the prescriber within 24 hours, unless otherwise

‘“ Subsequent refusals to take a prescribed medication shall be reportedinstructed by the
required by the prescriber.

(d) The directions of the prescriber shall be followed.

(a) A medication log listing the medications prescribed, dosage, time and date that prescription medications,
including insulin, were administered, and the name of the person’who administered the prescription medication
or insulin shall be kept for each individual who does not self-administer medication.

(b) The information specified in subsection (a) shall be logged immediately after each individuals dose of
medication.

(c) A list of prescription medications, the prescribed dosage and the name of the prescribing physician shall
be kept for each individual who self-administers medication.

§ 6400.167. A -and injections.] Medication errors.

Discussion 6400.167.
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[(a) Prescription medications and injections of a substance not self administered by individuals shall
be administered by onc of the following:

(1) A licensed physician, licensed dentist, licensed physician’s assistant, registered nurse or licensed
practical nurse.

(2) A graduate of an approved nursing program functioning under the direct supervision of a
professional nurse who is present hi the home.

(3) A student nurse of an approved nursing program functioning under the direct supervision of a
member of the nursing school faculty who is present in the home.

—(4) A staff person who meets the criteria specified in § 6400.168 (relating to medications
administration training) for the administration of oral, topical and eye and ear drop prescriptions and
insulin injections.

(b) Prescription medications and injections shall be administered according to the directions specified
by a licensed physician, certified nurse practitioner or licensed physician’s assistant.]

(a) Medication errors include consist of the following actions:

(1) Failure to administer a medication.

(2) Administration of the wrong medication.

(3) Administration of the wrong amount of medication.

(4) Failure to administer a medication at the prescribed time, which exceeds more than 1 hour before
or after the prescribed time.

(5) Administration to the wrong person.

(6) Administration through the wrong route.

(b) Documentation of medication errors—and follow-up action taken and th
shall be kept in the individuaPs record.

§ 6400.168. EMedications administration training.] Adverse reaction.

Discussion 6400.168.

Adapted from Chapter 6500

Adapted from Chapter 6500

Medications errors shall be handled according to the Office of Developmental Programs’

Approved Medication Administration Training.
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[(a) In a home serving eight or fewer individuaLs, a staff person who has completed and passed the
Department’s Medications Administration Course is permitted to administer oral, topical and eye and
ear drop prescription medications.

(b) In a home serving eight or fewer individuals, a staff person compLL passeu LuC

Department’s Medications Administration Course and who has completed and passed a diabetes patient
education program within the past 12 months that meets the National Standards for Diabetes Patient
Education Programs of the National Diabetes Advisory Board, 7550 Wisconsin Avenue, Bethesda,
Maryland 20205, is permitted to administer insulin injections to an individual who is under the care of a
licensed physician who is monitoring the diabetes, if insulin is premeasured by licensed or certified
medical personnel.

(c) Medications administration training of a staff person shall be conducted by an instructor who has
completed the Department’s Medications Administration Course for trainers and is certified by the
Department to train staff.

(d) A staff person who administers prescription medications and insulin injections to an individual
shall complete and pass the Medications Administration Course Practicum annually.

(e) Documentation of the dates and locations of medications administration training for trainers and
staff persons and the annual practicum for staff persons shall be kept.]

(a) If an individual has a suspected adverse reaction to a medication, the home shall immediately
consult a health care practitioner or seek emergency medical treatment.

(b) An adverse reaction to a medication, the health care practitioner’s response to the adverse reaction
-.,,,-1 111 1-

If an individual has a suspected adverse reaction to a medication, the healthcare provider shall be contacted
immediately. Documentation of adverse reactions shall be kept in the individual’s record.

§ 6400.169. [Self administration of medications.] Medication administration training.

Discussion 6400.169.

This section is subsumed in section 6400.462

Epi-pen mandatory training will add a significant cost. This resource such as HCQU will be
difficult to meet the needs of the agencies. There are some agencies that have had a video
regarding this training; however, many regions of BHSL disagree with videos as an
appropriate training.

[(t)—To be considered einiih1 of self administration of me”” ‘‘“

LU recognize and distir’’

(2) Know how much medication is to be taken.
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(b) Insulin that is self administered by an individual shall be measured by
certified medical nrrsonnel.]

A cSS._ A_

administration course, including the course renewal rcquirernenflay administer the following:

(1) Oral medications.

(2) Topical medications.

(3) Eye, nose and ear drop medications.

(b) A staff person may administer insulin injections following successful completion of both:

(1) The course specified in subsection (a).

(2) A Department approved diabetes patient education program within the past 12 months.

(c) A staff person may administer an epinephrine injection by means of an auto injection device in
response to anaphylaxis or another serious allergic reaction following successful completion of both:

(1) The course specified in subsection (a).

(2) Training relating to the use of an auto injection epinephrinc injection device provided by a
licensed, registered or certified health care professional within the past 12 months.

(d) A record of the training shall be kept including the person trained, the date, source, name of
nat. documentation ‘, nra.’ successfully eomnlcted.

PROGRAM

§ 6400.181. Assessment.

Discussion 6400.181.

The recommended language in 6400.181(b) is intended to distinguish between the need for a

full assessment and a partial assessment.

6400.181(f) has been amended to provide additional time to enable a program specialist to

better prepare an informed assessment.

* * * * *

(b) If the program specialist is making a recommendation to revise a service or outcome in the [ISP as
provided under § 6400.186(c)(4) (relating to ISP review and revision)] PSP, the individual shall have an
assessment specific to that recommendation completed as required under this section.

* * * * *
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(f) The program specialist shall provide the assessment to the SC, as applicable, and [plani PSP team
members at least 3-Q 15 calendar days prior to [an ISP meeting for the development, annual update and
revision of the ISP under § 2380.182, 2390.152, 6400.182 and 6500.152 (relating to development, annual
update and revision of the ISP)] a PSP meeting.

§ 6400.182. Development[, annual update and revision of the ISP] and revisions of the PSP.

Discussion 6400.182.

PAR is pleased to see the inclusion of an expectation that there is one plan for the individual
as included in 23 80.182 (a) and supports this provision.

New text is proposed to add clarity.

Delete (g) and (f) as they are redundant now.

[(a An individual shall have one -.

(b) When an individual is not receiving services through an SCO, the residential program specialist
shall be the plan lead when one of the following applies:

(1) The individual resides at a residential home licensed under this chapter.

(2) The individual resides at a residential home licensed under this chapter and attends a facility
licensed under Chapter 2380 or 2390 (relating to adult training facilities; and vocational facilities).

(c) Thc plan lead shall be responsible for developing and implementing the ISP, including annual
updates and revisions.

(d) The plan lead shall develop, update and revise the ISP according to the following:

(1) The ISP shall be initially developed, updated annually and revised based upon the individual’s
current assessment as required under § 2380.181, 2390.151, 6400.181 and 6500.151 (relating to
assessment).

(2) The initial ISP shall be developed within 90 calendar days after the individual’s admission date to
the facilit

(3) The ISP, annual updates and revisions shall be documented on the Department designated form
located in the Home and Commulnt) Services Information 5) stem (HCSIS) and also on the Department’s

eb site

(4) An in itation shall be sent to plan team mcmbcrs at least 30 calendar da) s prior to an ISP meeting-

(5) Copies of the ISP, including annual updates and revisions under § 6400.186 (relating to ISP review
and revision), shall b.c provided as required under § 6400.187 (relating to copies).]

(a) An individual shall have one approved and authorized PSP at a given time. that identifies the need
for supports, the supports to be provided and the expected outcomes. The PSP is intended to ensure that
services are delivered in a manner reflecting individual preferences consistent with an individual’s
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health, safety, well-being and personal preferences as agreed upon by the PSP team so as to promote an

individual’s opportunity for an Everyday Life.

(b) An individual’s service implementation plan must be consistent with the PSP in subsection (a).

(c) The support coordinator, targeted support manager or program specialist shall coordinate thc

development of thc PSP, including revisions, in cooperation with thc individual and the individual’s PSP

team, shall be responsible for the development of the PSP, including revisions, in collaboration with the

individual and the individual’s PSP team.

(d) The initial PSP shall be developed based on the individual assessment within 60 days of the

individual’s date of admission to the home.

(e) The PSP shall be initially developed, revised annually and revised when an muivmuais nccus

change based upon a current assessment. The PSP shall be evaluated for revisions at least annually, or

when the needs or support system of the individual changes, and/or upon the request of the individual or

court appointed legal guardian.

(f The individual and persons designated by the individual shall be involved in and suunor

development and revisions of the PSP.

(I) The PSP and PSP revisions are to be correlated with a current valid assessment and the individual

and PSP team input.

(g) The PSP, including revisions, shall be documented on a form specified by the Department.

(2) Services provided to the individual to increase community involvement, including volunteer or

civic minded opportunities and membership in National or local organizations as required under §
6400.188 (relating to provider services).

toward that exp

_.__-I. ‘i_i

(h) The individual, court appointed legal guardian(s), and/or persons designated by the individual may

request updates for consideration to the PSP at any time. These requests should be submitted to the supports

coordinator.

§ 6400.183. [Content of the ISP.] The PSP team.

Discussion 6400.183.

Delete this section and add essential content to 6400.182 and 6400.185 as noted.

[The ISP, including annual updates and revisions under § 6400.186 (relating to ISP rpvii’w

revision), must include the following:

(1) Services provided to the individual and ‘---

individual’s plan team.

1

- in relation to an outcome and method of evaluation used to determine ugi.
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(4) A protocol and schedule outlining specified periods of time for the individual to be without direct
supervision, if the individual’s current assessment states the individual may be without direct supervision
and if the individual’s ISP includes an expected outcome which requires the achievement of a higher level
of independence. The protocol must include the current level of independence and the method of
evaluation used to determine progress toward the expected outcome to achieve the higher level of
independence.

(5) A protocol to address the social, emotional and environmental needs of the individual, if
medication has been prescribed to treat symptoms of a diagnosed psychiatric illness.

(6) A protocol to eliminate the use of restrictive procedures, if restrictive procedures are utilized, and
to address the underlying causes of the behavior which led to the use of restrictive procedures including
the following:

(i) An assessment to determine the causes or antecedents of the behavior.

(ii) A protocol for addressing the underlying causes or antecedents of the behavior.

(iii) The method and timeline for eliminating the use of restrictive procedures.

(iv) A protocol for intervention or redirection without utilizing restrictive proccdur

(7) Assessment of the individual’s potential to advance in the following:

(i) Residential independence.

(ii) Community involvement.

(iii) Vocational programming.

(iv) Competitive community integrated employment.]

(a) The PSP shall be developed by an interdisciplinary team including the following

(1) The individual.

(2) Persons designated by the individual.

(3) The individual’s direct care staff persons.

(4) The program specialist.

(5) The support coordinator, targeted support manager or a program representative from the fune’
source, if applicable.

(6) The program specialist for the individual’s day program, if applicable.

(7) Other specialists such as health care, behavior management, speech, occupational and physical
therapy as appropriate for the individual needs.
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the individual, shall be present at a PSP meeting at which the PSP is developed or revised.

(c) Members of the PSP team who attend thc meeting shall sign and date the PSP.

§ 6400.184. [Plan team participation.] The PSP process.

Discussion 6400.184.

Delete section and add essential content to 2380.182 and 2380.185 as noted.

Add clarification to the 6 100.184 title (Development and revisions of the PSP) and then delete

all of 6100.184 but puli up specifics as noted below to represent the general focus of

individual’s guiding the process.

[(a) The plan team shall participate in the development of the ISP, including the annual updates and
i’cvisions under § 6400.186 (relating to ISP review and revision).

(1) A plan team must include as its members the following:

(i) The individual.

(ii) A program specialist or family living specialist, as applicable, from each provider delivering a
service to the individual.

(iii) A direct service worker who works with the individual from each provider delivering services to
thc individual.

(iv) Any other person the individual chooses to invite.

(2) If the following have a role in the individual’s life, the plan team may also include as its members,
as applicable, the following:

(i) Medical, nursing, behavior management, speech, occupational or physical therapy specialists.

(ii) Additional direct service workers who work with the individual from each provider delivering
services to the individual.

(iii) The individual’s parent, guardian or advocate.

(b) At least three plan team members, in addition to the individual, if the individual chooses to attend,
shall be present for an ISP, annual update and ISP revision meeting.

(c) A plan team member who attends a meeting under subsection (b) shall sign and date the signature
skeet]

The PSP process shall: V

(1) Provide necessary information and support to ensure that the individual directs the PSP process to
the maximum extent possible. V
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(3) Bc conducted to reflect what is important to the individual to ensure that supports arc delivered in
a manner reflecting individual preferences and cnsuring the individual’s health, safety and well being.

(4) Bc timely in relation to the needs of the individual and occur at intervals, times and locations of
choice and convenience to the individual and to persons designated by the individual.

-(5*—Bc L-_1 .1 .I

-f6) R2f!t 2tr!

(7) Include guidelines ‘:z o1vz;

(8) Include a method for the individual to request updates to the PSP.

§ 6400.185. [Implementation of the ISP.] Content of the PSP.

Discussion 6400.185.

Text is proposed to be added or deleted to enhance clarity and avoid confusion.

[(a) The ISP shall be implemented by the ISP’s start date.

(b) The ISP shall be implemented as written.]

The PSP, including revisions, must include the following:

(1) The individual’s strengths, preferences and functional abilities.

(2) The individual’s individualized assessed diagnoses, clinical and support needs.

(3) The individual’s goals and preferences such as those related to relationships, community
participation, self-determination, employment, income and savings, health care, weilness, quality and
education.

(4) Individually identified, person-centered desired outcomes.

(5) Supports to assist the individual to achieve desired outcomes.

(6) The type, amount of units, duration and frequency for the support specified in a manner that
reflects the assessed needs and choices of the individual. The schedule of support delivery shall be
determined by the PSP team.

(7) The individual’s communication mode, abilities and needs.

(8) Opportunities for new or continued community participation.

(9)(8) The level of needed support, risk factors, dangerous behaviors and risk mitigation strategies, if
applicable. -
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(4-0)(9) Modification of individual rights as necessary to mitigate risks, if applicable. The PSP as
approved by the PSP team is presumed to be consistent with an individual’s rights and is the governing
document for rights purposes.

(i4)(1O) Health care information, including a health care history.

(4-2)(11) Financial information including how the individual chooses may choose to use personal funds
based on history and communicated interest.

(13)(12) The person or entity responsible for monitoring the implementation of the PSP.

(14) If the individual has a known behavioral support need, it must be identified in the PSP, or if a new
behavior is identified, it must be added to the PSP through a revision.

§ 6400.186. [ISP review and rcvision.J Implementation of the PSP.

Discussion 6400.186.

[(a) The program specialist shall complete an ISP rcview of the services and expected outcomes in the
ISP specific to the residential home licensed under this chapter with the individual every 3 months or
more frequently if the individual’s needs change which impacts the services as specified in the current
I

(b) The program specialist and individual shall sign and date the ISP review signature sheet upon
review of the ISP.

(c) The ISP review must include the following:

(1) A review of the monthly documentation of an individual’s participation and progress during the
prior 3 months toward ISP outcomes supported by services provided by the residential home licensed
under this chapter.

(2) A review of each section of the ISP specific to the residential home licensed under this chapter.

(3) The program specialist shall document a change in the individual’s needs, if applicable.

(4) The program specialist shall make a recommendation regardmg the follo’i mg, if applicable

(i) The deletion of an outcome or service to support the achievement of an outcome which is no longer
appropriate or has been completed.

(ii) The addition of an outcome or service to support the achievement of an outcome.

(iii) The modification of an outcome or service to support the achievement of an outcome in which no
progress has been made.

(5) If making a recommendation to
complete a revised assessment as requn

- program specialist hflhl

smenis).-
-- ass

4 a service or outc in the ISP-e
•

‘€4 der § 6400.181(b) (relating “
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(d) The program specialist shall provide the ISP review documentation, including recommendations, if
applicable, to the SC, as applicable, and plan team members within 30 calendar days after the ISP review
meeting.

(c) The program specialist shall notify the plan team members of the option to decline the ISP review
docnmcntatfrrn.

(f) If a recommendation for a revision to a service or outcomc in thc ISP is made, the plan lead as
applicable, under § 2380.182(b) and (c), 2390.152(b) and (c), 6400.182(b) and (c), 6500.152(b) and (c)
(relating to development, annual update and revision of the ISP), shall send an invitation for an ISP
revision meeting to the plan team members within 30 calendar days of receipt of the recommendation.

(g) A revised service or outcome in the ISP shall be implemented by the start date in the ISP as
written.]

The home shall implement the PSP, including any revisions.

§ 6400.187. [Copies.] (Reserved).

Discussion 6400.187.

[A copy of the ISP, inclu matureding the si, hect, shall bc provided to plan team
calendar days after the ISP, annual update and ISP revision meetings.]

§ 6400.188. [Provider services.] (Reserved).

Discussion 6400.188.

[(a) The residential home shall provide services including assistance, training and support for the
acquisition, maintenance or improvement of functional skills, personal needs, communication and
nersonal adjustment.

(b) The residential home shall provide opportunities and support to the individual for participation in
community life, including volunteer or civic minded opportunities and membership in National or local
organizations.

(c) The residential home shall provide services to the individual as specified in the individual’s ISP.

(d) The residential Ii
individual.]

1-’

11

--

[RESTRICTIVE PROCEDURES] POSITIVE INTERVENTION

§ 6400.191. [Dcfmition of restrictive I- -
edures.] Use of a positive intervention.
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Discussion 6400.191.

All defmitions have been moved to 6400.5. Refer to recommendations made in 6 100.341 to

6 100.345 for the entirety of this section (Positive Interventions)

[A restrictive procedure is a practice that limits an individuaPs movement, activity p

interferes with an individual’s ability to acquire positive reinforcement; results in the

activities that an individual values; or requires an individual to engage in a behavior that the individual

would not engage in given freedom of choice.]

(a) A positive intervention shall be used to prevent, modify and eliminate a dangerous behavior when

the challenging behaviors is are anticipated and/or occurring in response to challenging behaviors to

prevent escalation of behaviors, or in attempts to modify, decrease or eliminate behaviors.

(b) The least intrusive method shall be applied when addressing a dangerous behavior. For each

incidence of a dangerous behavior, every attempt shall be made to modify and eliminate the behavior.

(c) As used in this section, the following words and terms have the following meanings, unless the

context clearly indicates otherwise:

Dangcrous behavior An action with a high likeithood of resulting in harm to the individual or others.

Positive intervention An action or activity intended to prevent, modify and eliminate a dangerous

behavior. This includes improved communications, reinforcing appropriate behavior, an environmental

thange, recognizing and treating physical and behavioral health symptoms, voluntary physical exercise

and other wellncss practices, redirection, praise, modeling, conflict resolution and dc escalation.

§ 6400.192. [Written policy.] PSP.

Discussion 6400.192.

It is recommended that this section be deleted and content rolled to 6400.183 as specified in

the comment.

[A written policy that defines the prohibition or use of specific types of restrictive procedures,

describes the circumstances in vvhich restrictive procedures may be used, the persons who may authorize

the usc of restrictive procedures, a mechanism to monitor and control the use of restrictive procedures
a.. 11 a nrnnncp fnr +1 a n pl on .4 fnn.l-tr •n rp-.ranr 4-1, a ., p a nf rnp+..n4--.,n n-.-.000el.,rnc, ol-. nil l.a irnn+ 04- +1,
ajztt. a t, J_LI A bAAt# LAALWA V ASA .ana alas. Sflfl.LlAJ STS*t71S? TV bA.AS Lt3S, LIJAOJ 51 A551V5

JL
LI%50151A J £JlAflAA RJA%JJ S flb •flS

keme.]

1s.s.. u U nrous nenavior as identified in the PSP, the PSP mu4- ‘-.-.° 4-

(1) The specrnc dangerous behavior to be addressed.

(2) A functional analysisof the dangerous behavior and tJ’ ni... 4-n n.4..a 4-i,.-.

behavior. -

a a ,-.4-n art,, n .-1 no ..ari
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(5) A targct date to achievc the outcome.
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—‘---.-.J
.-L-.. -. I..

§ 6400.193. [Appropriate USC of restrictive proccour

_____

A
1-’

..,r .., k. m,1

(b) For each LIII lfl, I n,t,t1flX _3-i-

(1) Every attempt shall be made to anticipate and de escalate thc behavior using methods of
intervention less intrusive than restrictive procedures.

(2) A restrictive procedure may not be used unless less restrictive techniques and resources
appropriate to the behavior havc been tried but have failed.]

The following procedures are prohibited:

(1) Seelusion,..,rnv,rn .7

.1

.t,ln.n. ;JA all anai V .LtII

_i!___ .4. I —— 1

(2) Aversive ,J:4-.; 4-.-1

(3) Pressure point techniq’_,
compliance.

l _1 £L. — £.... 1_ —

L1’
_f _1_!.__...
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asadcvice that restricts the mov
l____ l
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soIc, helmet with fasteners, muffs and mitts with fasteners, restraint
“ restraint and c” 1,s,.1,-,I
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] Prohibition of restraints.

Discussion 6400.193.

All definitions have been moved to 6100.3

“Camisole” has been deleted, upon the advice of experts in the field of Intellectual Disability
Services, from the definition of “mechanical restraint” because they do not restrict movement.
The definition notes that the use of geriatric chairs is sometimes prescribed by an individual’s.
PSP.

C1JflLfU1Im LL1UL or qiisouic aggressive vuuiiu. i. 1uLm1iu1 1LrLrLmL uUL Jiul. mclU(1L a urug ordered
by a health care practitioner or dentist to treat the symptoms of a specific mental, emotional or
behavioral condition, or as pretreatment prior to a medical or dental examination or treatment.
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(i) The term does not include a device prescribed by a health care practitioner that is used to provide

post surgical care, proper balance or support for the achievement of functional body position.

(ii) The term does not include a device prescribed by a health care practitioner to protect the

individual in the event of a seizure, as long as the individual can easily remove the device.

(6) A manual physical restraint, defined as a hands on physical method that restricts, immobilizes or

reduces an individual’s ability to move his arms, legs, head or other body parts freely, on a nonemergency

basis, or for more than 15 minutes within a 2 hour period. A manual restraint does not include physically

prompting, escorting or guiding an individual to a support as specified in the individual’s PSP.

(7) A prone position manual physical restraint.

(8) A manual physical restraint that inhibits digestion or respiration, inflicts pain, causes

embarrassment or humiliation, causes hyperextension of joints, applies pressure on the chest or joints, or

allows for a free fall to the floor.

(9) A physical restraint may not be used as a substitute for positive behavioral interventions, or as

retribution, punishment, noncompliance, or for the convenience of staff persons.

§ 6400.194. [Restrictive procedure review committee.] Permitted interventions.

[(a) If a restrictive nroccdure is used, there shall be a restrictive procedure review committee.

-

-

,c - .u(b) The restrictive procedure review commuice inciuuc .. persons wno

direct services to the individual.

(c The restrictive procedure review committee shall establish a time frame for review and revision of

the restrictive procedure plan, not to exceed 6 months between reviews.

(cfl A written record of the meetings and activities of the restrictive procedure review committee shall

be kept.]

(a) Voluntary exclusion, defmcd as an individual voluntarily rem Vjflg hims1f frnm hi immediat

environment and placing himself alone ‘ ri’nm nr ‘irpc is nerm.t.. a accor..

individual’s PSP.

(b) The least intrusive intervention shall be used to deescalate the dangerous behaviors when the

behavior is occurring.

(c) A physical restraint may be used in the case of a dangerous behavior to prevent an individual from

injuring the individual’s self or other3. -

Discussion 6400.194.

Defmitions moved to 6400.5

(h) has been incorporated into (e)

Text added and deleted for clarity
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(d) If the individual has a known dangerous behavior, it must be identified and addressed in the PSP,
or if a new dangerous behavior is identified it should be added to the PSP through a revision.

(b) A physical protective restraint may be used § 6400.193(6)(S) (relating to prohibition of restraints).

(c) A physical protective restraint may not ust be used until § 6400.52(c)(5) and 6400.185(9) (relating
to annual fri” ‘‘ content of flw VD

(4)(e) A physical protective restraint may only be used in the case of an emergency to prevent an
individual from injuring the individual’s self or others.

(e)(f) A physical protective restraint (i.e. a hands-on hold of an individual) may not be used as a
behavioral intervention, consequence, retribution, punishment, for the convenience of staff persons or as
a substitution for individual support..

(f)(g) A physical protective restraint may not be used for more than 15 minutes within a 2-hour
period.

—(g) A physical protective restraint may only be used by a staff nrnn who is trained as snecfficd in 8

6400.52.

(h) As used in this section, a “physical protective restraint” is a hands on uuiu ui an iuuiviuuai.

§ 6400.195. [Restrictive procedure plan.] Access to or the use of an individual’s personal property.

Discussion 6400.195.

There are some individuals who understand the consequences of making restitution for

damages to others’ property. In these cases, there should be a mechanism for this natural
consequence to occur, such as a team approved proposed plan, restrictive procedure
committee review and approval, etc.

Regulation must take into account legal orders secondary to adjudication of conviction of a
crime that results in the need for some type of restitution.

[(a) For each individual for wnom restrictive prouuiu may uuu, a restrictive procedure plan
shall be written prior to usc of restrictive proccrlm..

.ve procedure plan shall be developed and revised with the participation of the
program specialist, the individual’s direct care staff, the interdisciplinary team as appropriate and other
professionals as appropriate.

(c) The restrictive procedure plan shall be reviewed, and revised, if necessary, according to the time
frame established by the restrictive procedure review committee, not to exceed 6 months.

-(d) The restrictive procedure plan shall be reviewed, approved, signed and dated by the chairperson-of
the restrictive procedure review committee and the program specialist, prior to the use of a restrictive
procedure, whenever the restrictive procedure plan is revised and at least every 6 months.

durc plan shall include:
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(1) The spcciflc behavior to be addressed and the suspected antecedent or reason for the behavior.

(2) The single behavioral outcome desired statcd in measurable terms.

(3) Methods for modifying or eliminating the behavior, such as changes m the mdividual’s ph sical
“““ “‘.‘ chairnes ‘ ntinc. cnmnmrcntinns. ““
flfl3tfl.tflA,fl V Al tJflJLfl1AI, - — Sn •flS nataa V AV. LaflA IS A —

-—
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and remforcing appropriate behavior

(4) Tpcs of rcstrictne procedures that ma be used and the circumstances under vhich the

procedures may be used.

(5) A target date for achie’ lug the outcome

(6) The amount of time the restrictn e procedure ma be applied, not to exceed the maximum time

periods specified in this chapter.

(7) Physical problems that require special attention during the use of restrictive procedur’c

(S The name of the staff person responsible fnr -mnnitoring and documenting nrwress with the nlnn

(1) The restricnvc rnocedurc plan shall be implcmcntee... . ,,tcn.

(g) Copies of the restrictive procedure plan shall be kept in the individu;

(a) Access to or the use of an individual’s personal funds or property may not be used as a reward or

punishment.

(b) An individual’s personal funds or property may not be used as payment for damages unless legally

ordered or the individual consents to make restitution for the damages as follows:

(1) A separate written consent is required for each incidence of restitution.

(2) Consent shall be obtained in the with the support of the individual, a person designated by the

individual and in the presence of and with the support of the support coordinator or targeted support

manager.

(3) There may not be coercion in obtaining the consent of an individual.

§ 6400.196. [Staff training.] Rights team.
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Discussion 6400.196.

PAR is very encouraged by the enhanced focus on individual rights and protections

throughout these regulations and in associated licensing regulations. We believe that the

values represented in Everyday Lives are the core elements of encouraging increased

individual participation in community, and exercising their choice, control, and rights.

This section, however, as written, merely adds an unnecessary bureaucratic layer to providers

and families.

The concept of evaluating the potential and actual violation of rights is essential and, in fact,
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using restrictive procedures including thc use of altcrnatc positive approaches.

(b) A staff person responsible for developing, implementing or managing a restrictive procedure plan
shall be trained in the use of the specific techniques or procedures that arc used.

(c) If manual restraint or exclusion is used, a staff person responsible for developing, implementing or
managing a restrictive procedure plan shall have experienced use of the specific techniques or procedures
directly on themselves.

(d) Documentation of the training program provided, including the staff persons trained, dates of
training, description of training and training source shall be kept.]

(a) The home shall have a rights team. The home may use a county mental health and intellectual
disability program rights team that meets the requirements of this section.

(b) The role of the rights team is to:

(1) Review each incident, alleged incident and suspected incident of a violation of individual rights as
specified in § 6400.31 6400.34 (relating to individual rights).

(2) Review each incidence of the usc of a restraint as specified in § 6400.191 6400.194 to:

(i) Analyze systemic concerns.

(ii) Design positive supports as an alternative to the usc of a restraint.

(iii) Discover and resolve the reason for an individual’s bchaior.

(c) Members of the rights team shall include the affected individual, persons designated by the
individual, a family member or an advocate if the individual is unable to speak for himself, the
individual’s support coordinator, a representative from the funding agency and a home representative.
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is already appropriately covered in the Incident Management process which includes a
thorough investigation by an investigator who has been certified in the Department-approved
training. As part of the already well-established and robust Incident Management system, all
allegations of rights violations must be investigated. If a violation of rights is confirmed, the
existing process has established corrective action follow-up. PAR supports the clear and
currently existing requirements that thoroughly address any rights violations. The proposed
additional administrative duties and their associated costs are unnecessary, inefficient and
uneconomical.

According to the regulations, the “rights team” is to meet every three months, regardless of
whether any actual rights violations occurred during that quarter. Why?

A second stated purpose of the “rights team” is that it reviews any and all uses of restraint
through the convening of the entire rights team, including the use of techniques which are
used for emergency scenarios in dangerous situation and those that are part of a PSP.

[(a) If ...1 l-...- - 14-



(d) Members of the rights team shall be comprised Of a majority who do not provide direct support to
the individual.

(c) If a restraint was used, the individual’s health care practitioner shall be consulted.

(1) The rights team shall meet at least once every 3 months.

(g) The rights team shall report its recommendations to the individual’s PSP team.

(h) The home shall keep documentation of the rights team meetings and the decisions made at the

meetings.

(Editor Note: As part of this proposed rulemaking, the Department is proposing to rescind § 6400.197—

6400.206 which appear in 55 Pa. Code pages 6400-61——6400-65, serial pages (381985)—(381989).)

§ 6400.197—6400.206. (Reserved).

Discussion 6400.197..

INDIVIDUAL RECORDS

§ 6400.213. Content of records.

Discussion 6400.213.

Each individuals record must include the following information:

(1) Personal information including:

(i) The name, sex, admission date, birthdate and [social security] Social Security number.

(ii) The race, height, weight, color of hair, color of eyes and identifying marks.

(iii) The language or means of communication spoken or understood by the individual and the primary

language used in the individuals natural home, if other than English.

(iv) The religious affiliation.

(v) The next of kin.

(vi) A current, dated photograph.

(2) [Unusual incident] Incident reports relating to the individual.

(3) Physical examinations. . .
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(4) Dental examinations.

(5) Dental hygiene plans.

(6) Assessments as required under § 6400.181 (relating to assessment).

[(7) A copy of the invitation to:

(i) The initial ISP meeting.

(ii) The annual update meeting.

(iii) The ISP revision meeting. ‘-

sheets for: -

(ii) Rccommcn

(iii ISP revisions.

(iv N

(11) Content discrepancy in the ISP, The annual update or revisioL ‘‘cr § 6400.186.]

(7) PSP documents as required by this chapter.

[(12) Restrictive procedure protocols and] (8) Positive intervention records related to the individual.

[(1-3)] (9) Copies of psychological evaluations, if applicable.

[1-4)] (10) Recreational and social activities provided to the individual.

Chapter 6500
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(i) The initial‘

(ii) The annual update meeting.

(iii) The ISP revision meeting.

(9) A copy of the current ISP.

(10) Documentation of ISP reviews and revisions under § 6400.186 (relating to ISP review and
revision), including the following:

(i) ISP review signature sheets.

tions to revise the ISP.

onces that the plan team member may decline the ISP review aocumcntation.

i<.equcsts from plan team members to not receive the ISP review documentation.
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CHAPTER 6500. [FAMILY LIVING] LIFE SHARING HOMES

GENERAL PROVISIONS

§ 6500.1. Introduction.

Discussion 6500.1.

[Family living] Life sharing offers an opportunity for an individual with an intellectual disability or
autism and a family to share their lives together [moved from last sentence]. [Family living] bi-fe--skari-n.g It
promotes is based on the importance of enduring and permanent relationships as the foundation for learning life
skills, developing self-esteem and learning to exist in interdependence with others This concept also includes
the opportunity for each individual with an intellectual disability or autism to grow and develop to their fullest
potential; the provision of individualized attention based on the needs of the individual with an intellectual
disability or autism; and the participation of the individual with an intellectual disability or autism in everyday
community activities.

§ 6500.2. Purpose.

Discussion 6500.2.

The purpose of this This chapter sets forth the minimum requirements that govern is to protect the health,
safety and well being of individuals with an intellectual disability or autism, tirough the formulation,
implementation and enforcement of minimum requirements for [family living homes] life sharing.

§ 6500.3. Applicability.

Discussion 6500.3.

(a) This chapter applies to [family living] life sharing homes, except as provided in subsection (f), and
contains the minimum requirements that a home must.rneet to obtain a certificate of compliance. A home must
obtain a certificate of compliance prior to operation.

(b) This chapter contains the mimmum requirements that shall must be met to obtain a certificate of
compliance. A certificate of compliance shall murt be obtained prior to an individual with an intellectual
disability or autism living or receiving respite care in a [family living] life sharing home.

(e)(b) This chapter applies to profit, nonprofit, publicly funded and privately funded [family living] life
sharing homes.

(4)(c) When an Each agency administering administers one or more [family living] life sharing homes, the
Department shall inspect shall have at least a sample of their its homes inspected by the Department each year.
Each new [family living] life sharing home sdministeredby an agency shall be inspected by the Department
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prior to an individual with an intellectual disability or autism living or receiving respite care in the home. The
certificate of compliance issued to an agency shall specify the location and maximum capacity of each [family
living] life sharing home.

(e) A [family living] life sharing home that is not administered by an agency will be inspected by the
Department each year.

(0 This chapter does not apply to the following:

(1) Private homes of persons providing care to a relative with an intellectual disability or autism.

(2) A community home for individuals with an intellectual disability or autism licensed by the Department
in accordance with Chapter 6400 (relating to community homes for individuals with an intellectual disability or
autism).

(3) A foster family care home licensed by the Office of Children, Youth and Families of the Department that
serves only foster care children.

(4) A home serving exclusively personal care home, drug and alcohol, mental health or domiciliary care
residents.

(5) A home providing room and board for one or two people with an intellectual disability or autism who
are 18 years of age or older and who need a yearly average of 30 hours or less direct training and assistance per
week per home, from the agency, the county intellectual disability program or the family.

(6) A home providing 90 or fewer calendar days of respite care per calendar year.

§ 6500.4. Definitions.

Discussion 6500.4.

Common definitions for the several sets of regulations should be included in Chapter 6100.3,
and the applicability of Chapter 6100 should be noted in each of the other regulatory chapters
to promote clarity and consistency across applicable services and programs. Edits and
additional definitions are intended to facilitate the application of the regulations.

The following words and terms, when used in this chapter, have the following meanings, unless the context
clearly indicates otherwise:

Agency—A person or legally constituted organization administering one or more [family living] life
sharing homes.

[Cnn f’nt diccrpnanei,’ A difference between what was determined at the ISP meeting by the nluiri team
..ocumcntcd in the written ISP.]

Autism—A developmental disorder defined by the edition of the Diagnostic and Statistical Manual of
MentalDisorders, or its successor, in effect at the time the diagnosis is made. The term includes autistic
disorder, Asperger’s disorder and autism spectrum disorder.
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Aversive Conditioning - The application of startling, painful or noxious stimuli in response to the exhibition of

behavior in an effort to modify the behavior.

Autism spectrum disorder (ASD) - A developmental disorder defined and diagnosed in accordance with

criteria established in the Diagnostic and Statistical Manual latest edition in effect at time of diagnosis.

Base-funded services: A service funded exclusively by a grant to a county under the Mental Health and

Intellectual Disability Act of 1966 or Article XIV-B of the Human Services Code.

Based-funded support coordination - A program designed to provide community-based support to locate,

coordinate and monitor needed support for individuals who receive support through base-funding.

Chemical restraint - Use of drugs or chemicals for the specific and exclusive purpose of controlling acute or

episodic aggressive behavior. A chemical restraint does not include a drug prescribed by a health care

practitioner or dentist to treat the symptoms of a specific mental, emotional or behavioral condition, or as

treatment prior to or following a medical or dental examination or treatment.

Corrective action plan - a document prepared by a provider following a written determination by the
Department of non-compliance with a provision(s) of this Chapter. The plan establishes timelines, person(s)
responsible for the implementation and monitoring of corrective action steps.

Dangerous behavior — A decision, behavior or action by an individual that creates or is highly likely to result

in harm or to place the individual and/or other persons at risk of harm.

Department—The Department of Human Services of the Commonwealth.

Dignity ofrisk - Respecting an individual’s expression of self-determination, even when it may adversely

impact his/her health, safety, or well-being.

Direct service support worker—A person whose primary principal job function is to provide services to an
individual who resides in the provider’s [family living] life sharing home.

Documentaüon Written statements that accurately record details, substantiate a claim or provide

evidence of an event.

Family living home or home

(i) The private home of an individual or a family in which residential care is provided to one or two

individuals with au intellectual disability, except as provided in § 6500.3(1) (relating to applicability).

(ii) The term does not include a home if there arc more than two individuals, including respite care
individuals, living in the home at any one time who arc not family members or relatives of the family

members.

(iii) If relatives of the individual live in the home, the total number of people living in the home at any
one time who arc not family members or relatives of the family members may not exceed four.

ISP Individual Support Plan The comnrehcnsive document services and cxp
outcomes for an individual.]
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Emergency Closure — An event that is unplanned for any reason that results in program closure two days or
more.

Family—the person or people who are related to or determined by the individual as family

HCBS—Home and community-based support—An activity, service, assistance or product provided to an
individual that is funded through a Federally-approved waiver program or the Medical Assistance State Plan.

Incident - A situation or occurrence that has a high likelihood of a negative impact on an individual.

Individual

(i) A person with an intellectual disability or autism who resides, or receives residential respite care, in
a [family living] life sharing home and who is not a relative of the owner of the family members.

(ii) The term does not include family members.

Individual—An adult or child who receives a home and community-based intellectual disability or autism
support or base-funded services.

Intcllcctual disability Subaverage general intellectual functioning which originates during the
developmental period and is associated with impairment of one or more of the following:

(i) Maturation.

(ii) Learning.

(iii) Social ndiilmpr,f

FQutcpmes ilic mdividuu anu individual’s plan team choose for the individual to acquire,
maintain or

Plan lead The family living specialist, when the individual is not receiving services through an SCO.

i-ian team The group that develops the ISP.]

Life sharing home or home—

(i) The private home of an individual or a family in which residential care is provided to one or two
individuals with an intellectual disability or autism, except as provided in § 6500.3(f) (relating to
applicability).

(ii) The term does not include a home if there are more than two individuals, including respite care
individuals, living in the home at any one time who are not family members or relatives of the family
members.

(iii) If relatives of the individual live in the home, the total number of people living in the home at any
one time who are not family members or relatives of the family members may not exceed four.

Mechanical restraint - a device that restricts the movement or function of an individual or portion of an
individuals bdy in response to the individual’s behavior, Mechanical restraints include a geriatric chair
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(unless prescribed in the individual’s PSP), handcuffs, anklets, wristlets, helmet with fasteners, muffs and mitts

with fasteners, restraint vest, waist strap, head strap, papoose board, restraining sheet, chest restraint and other

locked restraints:

(i) A mechanical restraint does not include a device prescribed by a health care practitioner that is used to
provide pre/post-surgical/medical care, proper balance or support for the achievement of functional body
position.

(ii) A mechanical restraint does not include a device prescribed by a health care practitioner to protect the
individual in the event of a seizure or other non-voluntary movements or physical conditions that limit motor

control and create the potential for injury.

Natural support—An activity or assistance that is provided by family, friends, or other community members

without expectation of payment

PSP—Person-centered support plan. Person-Centered Support Plan (PSP): The comprehensive plan for
each individual that is developed using a person-centered process and includes HCBS, risks and mitigation of
risks, and individual outcomes for a participant.

Physical restraint - A physical (manual) hands-on technique that lasts longer than 30 consecutive seconds

and restricts, immobilizes, or reduces an individual’s ability to move his/her arms, legs, head, or other body

parts freely.

Positive interventions - actions or activities intended to prevent, modify, decrease or eliminate challenging

behaviors. These interventions or positive behavior supports include, but are not limited to: environmental

adaptations or modifications, identifying and addressing physical and behavioral health symptoms, voluntary

physical exercise, health and weliness practices, redirection, praise, modeling, conflict resolution, trauma

informed care, de-escalation, and reinforcing desired behavior (contingent and non-contingent rewards).

Pressure point techniques - The application of pain for the purpose of achieving compliance. This technique

does not include approved physical intervention techniques in response to aggressive behavior, such as bite

release.

Provider An entity or person that enters into an agreement with the Department to deliver a service to an
individual. The person, entity or organization that is authorized to deliver services under the Medical Assistance

Program.

Relative—A parent, child, stepparent, stepchild, grandparent, grandchild, brother, sister, half brother, half
sister, aunt, uncle, niece or nephew.

Respite care—Temporary [family living] care not to exceed 31 calendar days for an individual in a calendar

year.

Restraint—A physical, chemical or mechanical intervention used to control acute, episodic behavior

that restricts the movement or function of the individual or a portion of the individual’s body, including

an intervention approved as part of the PSP or used on an emergency basis.

SC—Supports coordinator—An SCO employee whose primary job functions are to locate, coordinate and

monitor services provided to an individual when the individual is receiving services from an S CO.

Page 195 of 238



SCO—Supports coordination organization—A provider that delivers the services of locating, coordinating
and monitoring services provided to an individual.

Seclusion - Involuntary confmement of an individual in a room or area from which the individual is physically
prevented from leaving.

viCCS Actions or assistance provided to the individual to support the achievement 01 .!fl uuwome.

Support - An activity, assistance or product provided to an individual that is funded through a federally
approved waiver program, the State plan, or base funding. A service includes HCBS, supports coordination,
targeted support management, agency with choice, an organized health care delivery system, vendor goods and
services, base-funding service, uncles specifically exempted otherwise within this chapter.

State plan—The Commonwealth’s approved Title XIX State Plan.

Support coordination - an HCBS Federal waiver program under section 19 15(c) of the Social Security Act
(42 U.S.C.A. § 1396n(c)) designed to provide community-based support to locate, coordinate and monitor
needed HCBS and other support for individuals.

Vendor - A directly-enrolled provider that sells goods or services to the general public, as well as to an HCBS
program.

Voluntary Exclusion - An individual voluntarily or willingly removing himself/herself from his/her immediate
environment and placing himself/herself alone to a room or area.

Volunteer - A person who works without compensation and under the supervision of an authorized provider
or family member alone with an individual in the performance of a service

GENERAL REQUIREMENTS

§ 6500.15. Responsibility for compliance.

Discussion 6500.15.

(a) If an agency is the legal entity administering the [family living] home, the agency is responsible for
compliance with this chapter.

(b) If the [family living] life sharing home is the legal entity, the [family living] home is responsible for
compliance with this chapter.

§ 6500.17. Self-assessment of homes.

I Discussion 6500.17. I
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(a) If an agency is the legal entity for the [family living] home, the agency shall complete a self-assessment
of each home the agency is licensed to operate within 3 to 6 months prior to the expiration date of the agency’s
certificate of compliance, to measure and record compliance with this chapter.

(b) The agency shall use the Department’s licensing inspection instrument for this chapter to measure and
record compliance.

(c) The agency shall maintain a A copy of the agency’s its self-assessment results and a written summary of
corrections made for a period of at lead on year shall be kept for at least 1 year.

§ 6500.20. [Reporting of unusual incidents.] Incident report and investigation.

Discussion 6500.20. Refer to 6100.401 to 61 00.405 for recommendations.

[ (a) An unusual incident is abuse or suspected abuse of an individual; injury, trauma or illness of an
individual requiring inpatient hospitalization; suicide attempt by an individual; violation or alleged
violation of an individual’s rights; an individual who is missing for more than 24 hours or could be in
jeopardy if missing at all; misuse or alleged misuse of individual funds or property; outbreak of a serious
communicable disease as defined in 28 Pa. Code § 27.2 (relating to specific identified reportable diseases,
infections and conditions); or an incident requiring the services of a fire department or law enforcement

agency.

(b) Written policies and procedures on the prevention, reporting, investigation and management of

unusual incidents shall be kept.

-c [l-ifl
of a fire department, shall be kept.

unusui

(h) The individual’s family or guardian shall be immedial
incident relating to the individual, if appropriate.]
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located, the funding agency if applicable, and the appropriate regional office of the Department shall be

given within 24 hours after abuse or suspected abuse of an individual or an incident requiring the

services of a fire department or law enforcement agency occurs.

(d) An investigation of the unusual incident shall be initiated and an unusual incident report shall be

completed on a form specified by the Department. Copies of the unusual incident report shall be sent to
the county intellectual disability program of the county in which the home is located, the funding agency

if applicable, and the appropriate regional office of the Department, within 72 hours after an unusual

incident occurs.

(e) A copy of the final unusual incident report shall be sent to the county intellectual disability

program of the county in which the home is located, the funding agency if applicable, and the
appropriate regional office of the Department at the conclusion of the investigation.

(f) A copy of unusual incident reports relating to an individual shall be kept in the individual’s record.

“1ent reports relating to the home itself, such as those requiring the services



(i) The agency and the home shall-report the following incidents3—and alleged incidents and suspcc-ted
incidents through the Department’s information management system within 24 hours of discovery by a
staff person having knowledge of the incident:

(1) Death.

(2) Suicide attempt.

(3) Inpatient admission to a hospital.

(4) Visit to an emergency room.

(5) Abuse.

(6) Neglect.

(7) Exploitation.

(8) An individual who is missing for more than 24 hours ardy if missing at all.
Missing individual.

(9) Law enforcement activity.

(10) Injury requiring treatment beyond first aid.

(11) Fire requiring the services of the fire department.

(12) Emergency closure.

— restraint.

(1-4 13) Theft or misuse of individual funds.

(1-5 14) A violation of individual rights.

(15) Individual to individual incident.

(b) The individual and the persons designated by the individual shall be notified immediately upon
4isoveyof-an-inei4en-re1ting-to--the-In4Iv14uftl-. A provider shall report the following incidents in the
Department’s information management system within 72 hours of the occurrence or discovery of the
incident:

(1) A medication administration error.

(2) Use of a restraint outside the parameters of the PSP.

(c) The agency and the home shall keep documentation of the notification in subsection (b). The
individual-and person(s) designated by the individual-shall be notified upon discovery of an incident
related to the individual.
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(d) The incident report, redacted to exclude information about another individual and the reporter,
unless the reporter is the individual who receives the report, shall be available to the individual and
persons designated by the individual, upon request.

(e) The agency shall take immediate action to protect the health, safety and well-being of the
individual following the initial netiVee identification of an incident, alleged incident and/or suspected
incident.

(1) The home shall initiate an investigation of an incident certain incidents within 24 hours of the
occurrence or discovery by a staff person of the incident of the following:

(28) Death
(29) Abuse
(30) Neglect
(31) Exploitation
(32) Missing person
(33) Theft or misuse of individual funds
(34) Violations of individuals rights
(35) Unauthorized or inappropriate use of a restraint
(36) Individual to individual sexual abuse and serious bodily injury

(g) A Department certified incident investigator shall conduct the incident investigation of the incident
listed in subsection (a). The incident investigation shall be conducted by a Department-certified incident
investigator.

(h) The agency shall finalize the incident report in the Department’s information management system
or on a form specified by the Dcpartment within 30 days of discovery of the incident by a staff person. by
including additional information about the incident, results of a required investigation and corrective
actions taken within 30 days of the occurrence or discovery of the incident by a staff person unless an
extension is filed.

(i) The agency shall provide the following information to the Department as part of the final incident
report:

(1) Any known additional detail about the incident.

(2) The results of the incident investigation.

(3) A description of the corrective action taken or planned in response to -n the incident as necessary.

(4) Additional action(s) taken to protect the health, safety and well-being of the individual.

(5) The person responsible for implementing the corrective action.

(6) The date the corrective action was implemented or is to be implemented. V

§ 6500.21. [Reporting of deaths.] Incident procedures to protect the individual.

Discussion 6500.21.
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[(a) A death report shall be completed on a form specified by the Department and sent to the county
intellectual disability program of the county in ‘which the home is located, the funding agency and the
regional office of the Department, within 24 hours after a death of an individual occurs.

(b) An investigation shall be initiated and oral notification of the county intellectual disability program
of the county in which the facility is located, the funding agency and the appropriate regional office of the
Department shall be given within 24 hours after an unusual or unexpected death occurs.

(c) A copy of death reports shall be kept.

(d) The individual’s family or guardian shall be immediately notified of the death of an individual.]

(a) In investigating an incident, the agency shall review and onsidcr the following needs of the
affected individual: In reviewing a serious incident, or pattern of incidents, an agency shall review and
consider the following needs of the affected individual(s):

(1) Potential risks.

(2) Health care information.

(3) Medication history and current medication.

(4) Behavioral health history.

(5) Incident history.

(6) Social needs.

(7) Environmental needs.

(8) Personal safety.

(b) The agency provider shall monitor an individual’s risk for recurring incidents and implement
corrective action, as appropriate.

(c) The agency provider shall work cooperatively with the PSP team to revise the PSP if indicated by
the incident investigation, as needed.

§ 6500.22. Incident [record] analysis.

Discussion 6500.22.

[A record shall be kept of individual illnesses, seizures, acute emotional traumas and accidents
requiring medical aftcntion but not inpatient hospitalization, that occur at thç hpe4:.

(a) The agency shall complete the following for each confirmed incident:

(1) Analysis to determine the root cause of the incident.
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(2) Corrective ai

(3) A strategy to _!_1__. L £1.

(b) The
months.

•---- shall review and - and conduct ilysis at least ‘2

(1) The number of incidents.

erity of the risks

(3) The likelihood of an incident recurring.

(d) Tb’ ‘“ ,..I,

incident.

(e) Tb _1_.11 1__ !_!._i aL- ____ ..Jy £1._ actions to mitigate and .2.1 — —

(Editor’s Note: The following section is new and printed in regular type to enhance readability.)

§ 6500.25. Applicable laws and regulations.

Discussion 6500.25.

J
The home and agency shall comply with applicable Federal, State and local laws, regulations and ordinances.

INDIVIDUAL RIGHTS

§ 6500.31. [Informing gng exercise] Exercise of rights.

Discussion 6500.31.

Suggested text is added for clarity and suggested text is redundant or otherwise unnecessary.

[(a) Each individual, or the individual’s parent, guardian or advocate if appropriate, shall be informed

of the individual’s rights upon admission and annually thereafter.

(b) A statement signed and dated by the individual, or the individual’s parent, guardian or advocate if
appropriate, acknowledging receipt of the information on individual rights upon admission and annually

rnercaftcr, shall be kept.

(e) Each individual shall be araged to exercise the individual’s rights.]

(a) An individual may not be deprived of rights as provided under § 6500.32 (relating to rights of the
individual). An approved PSP shall be deemed consistent with an individual’s rights.
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(b) An individual shall be continually supported to exercise the individual’s rights. An individual shall
be provided services, supports, and accommodations to assist the individual to understand and to actively
exercise rights as he/she chooses. The services, supports, and accommodation necessary for the individual
to understand and activity exercise rights as they choose shall be funded by the Department as part of the
PsP.

(c) An individual shall be provided me support and accommodation necessary to be able to
understand and actively exercise the individual’s rights.

(d(c) An individual may not be reprimanded, punished or retaliated against for exercising the
individual’s rights.

(e)(d) A court’s written order that restricts an individual’s rights shall be followed.

(1) A court appointed legal guardian may exercise rights and make decisions on behalf of an individual
in accordance with a court order.

(g An individual who has a court appointed legal guardian, or who has a court order restricting the
individual’cr1 .h11 1- n1-1

‘ decision making in accordance with the court order.

(h)(e) An individual has the right to designate persons to assist in decision making on behalf of the
individual.

§ 6500.32. Rights of the individual.

Discussion 6500 32

Suggested edits reflect the recommendations of qualified intellectual disability professionals
and families

[4n hitlivitliuil mv not be f1ernve1 nfrihf1

(a) An individual may not be discriminated against because of race, color, creed, disability, religious
affiliation, ancestry, gender, gender identity, sexual orientation, national origin or age.

(b) An individual has the right to civil and legal rights afforded by law, including the right to vote,
s-peak freely, and practice the religion of his choice or to practice no religion. An individual possesses all
the civil, legal, d human rights afforded under law.

(c) An individual may not be abused, neglected, mistreated, exploited, abandoned or subjected to
corporal punishment. An individual has the right to be free from abuse, neglect, mistreatment,
exploitation, abandonment or be subjected to corporal punishment.

(d) An individual smul y treated im dinitv and respeuL.

(e) (d) An individual has the right to make choices and accept risks. An individual has the right to
make informed choices and accept personal risks that do not pose a threat to the individual’s and/or
another person’s health, safety, or well-being.

(f) (e) An individual has the right to refuse to participate in activities and supports.
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(g) (I) An individual has the right to control the his/her individual’s own schedule and activities in

accordance to their PSP.

(h) An individual has the right to privacy of person and possessions.

(i) An individual has the right of access to and security of the individual’s possessions.

(j) An individual has the right to voice concerns about the supports the individual receives.

(k) An individual has the right to participate in the development and implementation of the PSP.

(I) An individual has the right to receive scheduled and unscheduled visitors, and to communicate and

meet privately with persons of the individual’s choice, at any time.

(m) An individual has the right to unrestricted access to send and receive mail and other forms of

communications, unopened and unread by others.

(n) An individual has the right to unrestricted and private access to telecommunications.

(o) An individual has the right to manage and access the individual’s own fmances.

(p) An individual has the right to choose persons with whom to share a bedroom.

(q) An individual has the right to furnish and decorate the individual’s bedroom and the common

areas of the home.

(r) An individual has the right to lock the individual’s bedroom door.

(s) An individual has the right to access food at any time.

(t) An individual has the right to make informed health care decisions.

§ 6500.33. [Rights of the individual.] Negotiation of choices.

Discussion 6500.33.

[(a) An individual mnv not be neglected, abused, mistreated or subjected to corporui punishment.

(b) An individual may not be required to participate in research projects.

(c) Au individual has the right to manage the individual’s personal financial affairs.

(d) An individual has the right to participate in program planning that affects the individual.

(e) An individual has the right to privacy in bedrooms, bathrooms and during personal care.

An iudhidiml-has the right to receive, purchase, have and usc personal propcrty
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(g) An individual has the right to receive scheduled and unscheduled visitors, communicate
and meet privately with thc individuaP family and persons of the individual’s own choice.

(h) An individual has the right to reasonable access to a tclcphonc and the opportunity to receive and
make private calls, with assistance when necessary.

(i) An individual has the right to unrestricted mailing privileges.

(j) An individual who is of voting age shall be informed of the right to vote and shall be assisted to
register and vote in elections.

(k) An individual has the right to practice the religion or faith of the individual’s choice.

An individual has the right to be free from excessive medication.

(m) An individual may not be required to work at the home except for the upkeep of the individual’s
bedrooms and in the upkeep of family areas and yard.]

(a) An individual’s rights shall be exercised so that another individual’s rights are not violated.

(b) Choices shall be negotiated by the affected individuals in accordance with the home’s procedures
for the individuals to resolve differences and make choices.

§ 6500.34. [Civil] Informing of rights.

Discussion 6500.34.

[(a) An individual may not be discriminated against because of race, color, religious creed, disability,
handicap, ancestry, national origin, age or sex.

(b) Civil rights policies and procedures shall be developed and implemented. Civil rights policies and
procedures shall include the following:

(1) Nondiscrimination in the provision of services, admissions, placement, referrals and
communication with non English speaking and nonverbal individuals.

(2) Physical accessibility and accommodation for individuals with physical disabilities-.

(3) The opportunity to lodge civil rights complaints.

(4) Informing individuals of their right to register civil rights complaints.]

(a) The agency shall inform and explain individual rights to the individual, and persons designated by
the individual, upon admission to the home and annually thereafter.

(b) The home shall keep a copy of the statement signed by the individual, or the individual’s court-
appointed legal guardian, acknowledging receipt of the information on individual rights.
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STAFFING

§ 6500.41. Effective date of staff qualifications.

Discussion 6500.41.

(a) Sections 6500.42(c) and 6500.43(c) (relating to chief executive officer; and [family living] life
sharing specialist) apply to chief executive officers and [family living] life sharing specialists hired or
promoted after November 8, 1991.

(b) [Sections] Section 6400.43(c) and § 6400.44(c) (relating to program specialist) as published as
Chapter 9054 at 12 Pa.B. 384 (January 23, 1982) and which appeared in this title of the Pennsylvania Code at
serial pages (133677) to (133678) apply to chief executive officers and [family living] life sharing specialists
hired or promoted prior to November 8, 1991.

§ 6500.42. Chief executive officer.

Discussion 6500.42.

(a) If an agency is the legal entity administering the home, there shall be one chief executive officer
responsible for the [family living] life sharing program or agency.

* * * * *

§ 6500.43. [Family living] Life sharing specialist.

Discussion 6500.43.

(a) There shall be a [family living] life sharing specialist for each individual.

(b) A [family living] life sharing specialist shall be assigned to no more than [Sj eight homes.

(c) A [family living] life sharing specialist shall be responsible for a maximum of 16 people, including
people served in other types of services.

(d) The [family living] life sharing specialist shall be responsible for the following:

[(1) Coordinating and completing asscssmcnts.

(2) Providing the assessmvuL as required under § 6500.151(1) (relating t asscssm

(3) Participating in the development of the ISP, including annual updates and revisions of the ISP.
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(4) Attending the ISP mcctings.

(5) Fulfilling the role of plan lead, as applicable, under § 6500.152 and 6500.156(f) and (g) (relating
to development, annual update and revision of the ISP; and ISP review and revision).

(6) Reviewing the ISP, annual updates and revisions for content accuracy.

(7) Reporting content discrepancy to the SC, as applicable, and plan team members.

(8) ImpF ing the ISP as written.

(9) Supervising, monitoring __I ____1__ — —

1

.3 . .3 .... ..1_ — . .I!__! .3.. _1

(10) Reviewing, signing and dating the monthly documentation of an individual’s participation and
progress toward outcomes.

(11) Reporting a change related to the individual’s needs to the SC, as applicable, and plan team
members.

(12) Reviewing the ISP with the individual as required under § 6500.156.

(13) Documenting the review of the ISP as required under § 6500.156.

(14) Providing the documentation of the ISP review to the SC, as applicable, and plan team members
as required under § 6500.156(d).

(15) Informing plan “‘
‘‘‘— ‘“ option -‘ - -

under § 6500.156(c).

(16) Recommending a revision to a service or outcome in the ISP as provided under § 6500.156(c)(4).

(17) Coordinating the services provided to an individual.

(18) Coordinating the support services for the family.

(19) Coordinating the training of direct servi d the family in the --——---. __L. 1_ __I..I_

.7
r1. . .rn,’1,

(20) Developing and implementing provider services as required der § 6500.158 (relating-to
FL .J V 1t&tL Jt,1 V

(1) Coordinating the completion of assessments.

(2) Participating in the PSP process, PSP development, PSP team reviews and the implementation of
the PSP in accordance with this chapter.

(3) Providing
with the PSPs.

supervising Coordinating and facilitating activities for the individuals in accordance

(4) Supporting the integration of individuals in the community.
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(5) Supporting individual communication and involvement relationships with families and friends.

(e) A [family living] life sharing specialist shall have one of the following groups of qualifications:

(1) A master’s degree or above from an accredited college or university and 1 year of work experience

working directly with persons with an intellectual disability or autism.

(2) A bachelor’s degree from an accredited college or university and 2 years of work experince working

directly with persons with an intellectual disability or autism.

(3) An associate’s degree or 60 credit hours from an accredited college or university and 4 years of work

experience working directly with persons with an intellectual disability or autism.

(4) A high school diploma or general education development certificate and 6 years of work experience

working directly with persons with an intellectual disability or autism.

§ 6500.44. Supervision.

Discussion 6500.44.

(a) An individual may be left unsupervised for specified periods of time if the absence of direct supervision

is consistent with the individual’s assessment and is part of the individual’s [ISE] PSP, as an outcome which

requires the achievement of a higher level of independence.

(b) An individual requiring direct supervision may not be left under the supervision of a person under [the

age-of] 18 years of age.

(c) There shall be a [family—living] life sharing specialist or designee accessible when the individual is in

the home.

(d) Supervision as specified in the [ISp] PSP shall be implemented as written when the supervision specified

in the [1519 PSP is greater than required under subseëtions (a), (b) and (c).

(e) The staff qualifications and staff ratio as specified in the [ISP] PSP shall be implemented as written,

including when the staff ratio is greater than required under subsections (a), (b) and (c).

(f) An individual may not be left unsupervised solely for the convenience of the family or direct service

worker.

§ 6500.45. [Training.] CPR, first aid and Heimlich maneuver training.

Discussion 6500.45.

[(a) The adult family member who wifi have primary responsibility for caring for and providing

services to the individual shall have at least 24 hours of training related to intellectual disability, family
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tJn.n.nanILJ pat .1.-n[JaLflfnr- anatap V Ltaa& sp v i’. paannan, pad dcivcry, rciutionship building and
the reniiirements specified in this chapter, prior to an individual livixrn in the home.

(b)] (a) The primary caregiver shall be trained by an individual certified as a trainer by a hospital or other
recognized health care organization, in first aid and Heimlich techniques prior to an individual living in the
home and annually thereafter.

[(c)] (b) The primary caregiver shall be trained and certified by an individual certified as a trainer by a
hospital or other recognized health care organization, in cardiopulmonary resuscitation, if indicated by the
medical needs of the individual, prior to the individual living in the home and annually thereafter.

§ 6500.46. Annual training plan.

Discussion 6500.46.

The purpose for a training plan is defeated by the idea that specific subjects or specific
number of hours will address the needs of the clients or the organization. The training plan
must be created based on an assessment that is by definition unique. As. agencies analyze the
needs of the people they support, the knowledge created in the field and their assessment of
performance, a flexible, customized, quality focused plan will emerge. This new section
collapses the critical elements of section .46 and .48 into one streamlined and accountable set
of standards to not only maintain the basics, but to advance our work to the next level.

Collapse 6500.46 and 6500.48 into one section.

[(a The adult family member who vui uu primaiy responsibility for caring for and providing
services to the individual shall have at least 24 hours of training in the human services field annually.

(b) A family living specialist who is employed by an agency for more than 40 hours per month shall
have at least 24 hours of training related to intellectual disability and the requirements specified in this
chapter annually.]

(a) The agency shall design an annual training plan based on the needs of the individuals as specif
in the individuals’ PSPs, other data and analysis indicating person’s training needs and as required i

§ 6500.45 and 6500.48 (relating to CPR, first aid and Heimlich maneuver training; and annual
training). The provider shall design an annual training plan based on the needs specified in the
individual’s PSP and the provider’s quality improvement strategy.

(b) The annual training plan must shall include the orientation program as specified in § 6500.47
(relating to orientation program).

(c) The annual training plan m-s4 shall include training aimed at intended to improvinge the
knowledge, skills and core competencies of the person to be trained.

§ 6500.47. [Record of training.] Orientation program.

Discussion 6500.47.

Focus on reducing the need for certain training in different levels. Open up the training of the
basics to those who interactwith individuals, Focus on protecting the individuals and limiting
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the extensive training requirements for certain positions.

This section is geared towards licensed providers. Remove AWC, OHCDS from the

regulations and modify this section for unlicensed providers and transportation trip providers.

Payment rates must be increased significantly for unlicensed providers and Transportation trip

providers if they are expected to comply fuiiy with this section. This list is not fully inclusive

and infers that transportation mile individuals (OHCDS/AWC) who are reimbursed but not

household members do not need training. Also, the inclusion of volunteers, management staff

is problematic for unlicensed providers, transportation trip, AWC and OHCDS providers. The

department must reconsider this section as it relates to all services, provider types and service

delivery models.

[Rn’’lc nf nr ‘‘rvi’ and annual training.. including thc source, contcnt, dates, k...b...
LI 4lurng, In Lulcates reccn cu uu persons attending shall be kept.]

(a) Prior to an individual living in the home, the primary caregivcr and the life sharing specialist shall

complete the orientation program as described in subsection (b). Within 30 days after hire, and before

working directly with or starting to provide service to an individual, the following persons shall complete

the orientation program as described in subsection (b).

(b) The orientation program must encompass the following areas:

(1) The appu.tuuu ui person centered practices, including respeciug iffl community

integration, uuuurrng choice auu supporting individuals in maintaining relationships.

(2)(1) The prevention, detection and reporting of abuse, suspected abuse and alleged abuse in

accordance with sections 701—708 of the Older Adults Protective Services Act (35 P.S. § 10225.701—

10225.708), 23 Pa.C.S. § 6301—6386 (relating to Child Protective Services Law), the Adult Protective

Services Act (35 P.S. § 10210.101—10210.704) and applicable protective services regulations.

(3)(2) Individual rights.

4)(3) Recognizing and reporting incidents.

( Job related lowfr and skills.

(c) Within 30 days after hire, and before working directly with or starting to provide service to an individual,

the following persons shall also complete orientation training that incorporates application of person-centered

practices such as including respecting rights, facilitating community integration, honoring choice and

supporting individuals in maintaining relationships:

(1) Management, program, administrative and fiscal staff persons.

(2) Direct support staff persons, including full-time and part-time staff persons.

(3) Household members who shall provide a reimbursed support to the individual.

(4) Life sharers.
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(5) Records of orientation training, including the training source, content, dates, length of training, copies of
certificates received and persons attending shall be kept.

(6) The provider shall maintain a training record for each person trained

(e) Anyone that works alone with an individual as part of an HCBS must complete orientation program, as
described in subsection (b), within 30 days of hire.

(Editor’s Note: Sections 6500.48 and 6500.49 are new and printed in regular type to enhance readability.)

§ 6500.48. Annual training.

Discussion 6500.48.

PAR recommends that AWC and OHCDS be removed from the regulations and that
Transportation Trip and Unlicensed home and community based providers be excluded from
2390.40 as written. This list of training is geared strictly towards licensed providers and
impedes the promotion of family support models of service delivery. A prescribed number of
hours for training will not support appropriate training specific for the individual and does not
afford the opportunity for families/participants and the unlicensed providers and
Transportation trip providers that support them with the type and frequency of training that is
needed for the individual. When there are established mandates to hours versus individuality,
the service quality and the opportunity to support the values of ODP and Everyday Lives is
lost. The current unit rates will not support the increase in training requirements. Optimally,
AWC and OHCDS providers will be removed from the regulations and unlicensed providers
and transportation trip providers should have separate training requirements that do not
include a specific number of hours.

See comment under 6500.46

(a) The primary caregiver and the life sharing specialist shall complete 24 hours of training each year.

(b) A minimum of 8 hours of the annual training hours specified in subsection (a) must encompass the
following areas:

(1) The application of person centered practices, including respecting rights, facilitating community
integration, honoring choice and supporting individuals in maintaining relationships.

(2) The prevention, detectiOn and reporting of abuse, suspected abuse accordance with
sections 701 708 of the Older Adults Protective Services Act (35 P.S. § 10225.701 10225.708), 23 Pa.C.S.
§ 6301 6386 (relating to Child Protective Services Law), the Adult Protective Services Act (35 P.S. §
10210.101 10210.704) and applicable protective services reu1ntinn9

( Individiinl rfy1,tq

(4) Recom-.ig uu reponmg incidents.

(5) The safe and appropriate use of positive interventions if the nrmnrv rnrvr will provide a support to
n -rriin1 with n dnncrprniiq hhnvinr
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agenc’(c) The bali of the al training hours must be in identified by the -i4he-
training plan in § 6500.46 (relating to annual training plan1.

(d) Al1 training, including t” training 1 1

agency’s annual training plan.

§ 6500.49. Training records.

Discussion 6500.49.

‘ annual

iuentmeu p subsections (b) and (c), mnf H n1uded n th

(a) Records of orientation and training, including the training source, content, dates, length of training,
copies of certificates received and persons attending, shall be kept.

(b) A training record for each person trained shall be kept.

PHYSICAL SITE

§ 6500.69. Indoor temperature.

Discussion 6500.69.

j
(a) The indoor temperature in individual bedrooms and [family living] life sharing areas may not be less

than 62°F during nonsleeping hours while individuals are present in the home.

(b) The indoor temperature in individual bedrooms and [family living] life sharing areas may not be less
than 55°F during sleeping hours.

(c) When the indoor temperature in individual bedrooms or [family living] life sharing areas exceeds 85°F,
mechanical ventilation such as fans shall be used.

(d) If an individual’s medical needs indicate an indoor temperature that is different from that required under
subsections (a)—(c), the medical recommendations for temperature shall be met.

§ 6500.76. Furniture.

Discussion 6500.76.

Furniture in individual bedrooms and [family living] life sharing areas shall be nonhazardous, clean and
sturdy.

MEDICATIONS
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Comment and Suggestion: Medication Administration

There are two extremely important issues concerning the proposed new regulations pertaining
to medication administration. These issues must be carefully reconsidered by the Department.

7. Codifying content that requires modifications over time into regulations will lock a crucial
component of service provision into temporal practices which will become obsolete as new
information, prevailing practices and technology emerge. Duplicating content which is as
detail-specific as the proposed five-and-a-half pages of regulation across 5 sets of
regulations when the state already has an externally -accepted training module invites
discrepancy between the regulations and the training manual and prohibits the training
module from staying current as new information, prevailing practices and technology
emerge.

8. Requiring 6500 LifeSharing providers to complete and adhere to ODP’s Medication
Administration Module is a new and counterproductive requirement which is in direct
contrast to Everyday Lives principals and the Department’s stated intent to develop more
integrated and natural life opportunities for individuals.

As a ready example of the problem with codifying material which requires change over time,
an area has been identified in which the proposed regulations are at odds with prevailing
practices as detailed by Title 49 of the State Nursing Board. 49 PA. CODE CH. 21 explicitly
provides for Licensed Practical Nurses to accept oral orders for administering medication.
The proposed 6100.465 provision only allows this practice for Registered Nurses.

This discrepancy is instructive both to the specific issue regarding LPN’s and to the process
issue of codifying Nursing Practices content which changes from time to time according to
authorities outside of the Department. It is noted that the provider system needs LPN’s to be
able to do all that state law provides for them to do. fn the second case, we need regulations
which do not lock providers to standards which may soon become obsolete due to new and
emerging best practices and advances.

A second example of the problem with trying to maintain this content in multiple places is
that there are already discrepancies between the proposed 6 100’s and the Department’s
Approved Medication Administration Training. The training’s required checklist for
medication self-administration has discrepancies with the proposed regulation. There is also a
notable practice discrepancy regarding pre-pouring of medications. We should avoid such
confusion by requiring compliance with the most current version of the Department’s
approved Medication Administration Training module.

§ 6500.131. [Storagc of medications.] SeJf-adminisfration.

Discussion 6500.131.

3. Codifying content that requires modifications over time into regulations will lock a crucial

V

component of service provision into temporal practices which will become obsolete as new
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[(a) Prescription and nonprescription medications of individuals shall be kept in their original

containers, except for medications of individuals who self administer medications and keep thefr

medications in personal daily or weekly dispensing containers.

-(b) Prescription and potentially toxic nonprescription medications shall be kept in an area or

container that is locked or made inaccessible to the individuals, unless it is documented in each

individual’s assessment that each individual in the home can safely use or avoid toxic materials.

(c) Prescription and potentially toxic nonprescription medications stored in a refrigerator shall be

kept in a separate locked container or made inaccessible to the individuals, unless it is documented in

each individuaPs assessment that each individual in the home can safely usc or avoid toxic materials.

(d) Prescription and nonprescription medications of individuals shall be stored under proper

conditions of sanitation, temperature, moisture and light.

(c) Discontinued prescription medications of individuals shall be disposed of in a safe manner•1

(a) An agency shall provide an individual who has a prescribed medication with assistance, as needed,

for the individual’s self administration of the medication.

(b) Assistance in the self administration of medication includes helping the individual to remember the

schedule for taking the medication, offering the individual the medication at the prescribed times,

opening a medication container and storing the medication in a secure place.

(c) The agency shall provide or arrange for assistivc technology to support the individual’s self

administration of medications.

Tb A_. ..1.L

(c). To be

Page 213 of 238

b..1I 4-. .-.i1 ,-.4’-l.,.
- 0

information, prevailing practices and technologies emerge. Duplicating content which is as

detail-specific as the proposed five-and-a-half pages of regulation across 5 sets of regulations

when the state already has an externally -accepted training module invites discrepancy

between the regulations and the training manual and prohibits the training module from

staying current as new information, prevailing practices and technology emerge.

4. Requiring 6500 LifeSharing providers to complete and adhere to ODP’s Medication

Administration Module is a new and counterproductive requirement which is in direct

contract to Everyday Lives principals and the Department’s stated intent to develop more

integrated and natural life opportunities for individuals.

These points as further described in Discussion for 6100.461 persuade us to recommend that

6100 regulations pertaining to Medication Administration should refer to the Departments

Approved Medication Training for the 2380, 2390 and 6400 services and should cite existing

6500 regulations for the 6500 services. The 6100.470 Exception for Family Members should

be retained.

Prescription Medications shall be stored and disposed of according to the Office of

Developmental Programs’ Approved Medication Administration Training.



(1) Recognize and distinguish his medication.

(2) Know how much medication is to be taken.

(3) Know when the medication is to be taken. This knowledge may include reminders of the schedule
and offering the medication at the prescribed times as specified in subsection (b).

(4) Take or apply the individual’s own medication n “ “ithout the use of assistir +nphnn1nair

(a) Prescription medications and insulin injections shall be taken according to the directions specified by a
licensed physician, certified nurse practitioner or licensed physician’s assistant.

(b) An insulin injection administered by an individual or another person shall be premeasured by the individual
or licensed medical personnel.

§ 6500.132. [Labeling of medications.] Medication administration.

Discussion 6500.132.

[(a) The original container for prescription medications of individuals shall be labeled with a
pharmaceutical label that includes the individual’s name, the name of the medication, the date the
prescription was issued, the prescribed dose and the name of the prescribing physician.

(b) Nonprescription medications used by individuals shall be labeled with the original label.]

(a) An agency whose staff persons or others are qualified to administer mcdi
subsection (b) may provide murneation administration iur an individual who is unable to self administer
the individual’s prescribed medication.

(b) A prcscrrnnon medication that is not self administered shall be administered by one of the
following:

(1) A licensed physician, licensed dentist, licensed physician’s assistant, registered nurse, certified
registered nurse practitioner, licensed practical nurse or licensed paramedic.

(2) A person who has completed the medication administration training as specified in § 6500.139
(relating to medication administration training) for the medication administration of the following:

(ii) Topical medications.

(iii) Eye, nose and ear drop

nsulin mjccuuu.

(v) Epinephrinc injections for insect bites or other allergies.
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(c) Medication administration includes the following activities, based on the needs of the individual:

(1) Identify the correct individual.

(2) Remove the medication from the original container.

(3) Crush or split the medication as ordered by the prescriber.

(4) Place the medication in a medication cup or other appropriate container, or in the individual’s
hand, mouth or other route as ordered by the prescriber.

(5) If indicated by the prescriber’s order, measure vital signs and administer medications according to
the prescriber’s order.

(6) Injection of insulin or cpincphrine in accordance with this chapter

(a) Prescription medications and insulin injections shall be administered according to the directions specified

by a licensed physician, certified nurse practitioner or licensed physician’s assistant.

(b) An insulin injection administered by an individual or another person shall be premeasured by the individual

or licensed medical personnel.

§ 6500.133. [Use of prescription] Storage and disposal of medications.

Discussion 6500.1 33.

[(a) A prescription medication shall only be used by the individual for whom the medication was
prescribed.

(b) If a medication is prescribed to treat symptoms of a diagnosed psychiatric illness, there shall be a
written protocol as part of the ISP to address the social, emotional and environmental needs of the
individual related to the symptoms of the diagnosed psychiatric illness.

(c) If a medication is prescribed to treat symptoms of a diagnosed psychiatric illness, there shall be a
review with documentation by a licensed physician at least every 3 months that includes the reason-for
prescribing the medication, the need to continue the medication and the necessary dosage.]

(a) Prescription and nonprescription medications shall be kept in their original labeled containcrs-

(b) A prescription medication may not be removed from its original labeled container more than 2
hours in advance of the scheduled administration.

(c) If insulin or epinephrinc is not packaged in an individual dose-enutainer, assistance with or the
administration of the injection shall be provided immediately upon removal of the medication from its
original labeled container

(d) Prescription medications and syringes, with the exception of epinephrine and epinephrinc auto-
injectors, shall be kept in an area or container that is locked.
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—(e) Epincphrme and cpincphrinc auto injectors shall be stored safely and kept easily accessible at all
times. The cpincphrine and cpincphrinc auto injectors shall be easily accessible to the individual lithe
epincphrine is self administered or to the staff person who is with the individual if a staff person will
edministcr the cpincphrine

—(1) Prescription medications stored in a refrigerator shall be kept in an area or container that is
locked.

—(g) Prescription medications shall be stored in an organized manner under proper conditions of
sanitation, temperature, moisture and light and in accordance with the manufacturer’s instructions.

(h) Prescription medications that arc discontinued or expired shall be destroyed in a safe manner
uccording to the Department of Environmental Protection and applicable Federal and State regulations.

(i) Subsections (a) (d) and (1) do not apply for an individual who self administers medication and
stores the medication in the individual’s private bedroom.

(a) Prescription and nonprescription medications of individuals shall be kept in their original containers, except
for medications of individuals who self-administer medications and keep their medications in personal daily or
weekly dispensing containers.

(b) Prescription and potentially toxic nonprescription medications shall be kept in an area or container that is
locked or made inaccessible to the individuals, unless it is documented in each individual’s assessment that each
individual in the home can safely use or avoid toxic materials.

(c) Prescription and potentially toxic nonprescription medications stored in a refrigerator shall be kept in a
separate locked container or made inaccessible to the individuals, unless it is documented in each individual’s
assessment that each individual in the home can safely use or avoid toxic materials.

(d) Prescription and nonprescription medications of individuals shall be stored under proper conditions of
sanitation, temperature, moisture and light.

(e) Discontinued prescription medications of individuals shall be disposed of in a safe manner.

§ 6500.134. [Medication log.] Labeling of medications.

Discussion 6500.134.

[(a) A medication log listing the medications prescribed, dosage, time and date that prescription
medications, including insulin, were administered, and the name of the person who administered the
prescription medication or insulin shall be kept for each individual who does not self administer
medication.

(b) The mformation specified m subsection (a) shall be logged lmmedlatcl3 after each nidrvidual’s dose
of medication.
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(c) A list of prescription muuications, the prescribed dosage and the name of th
shall be kept for each individual who self administers medication.]

The original container for prescription medications must ui labeled with a phium...,
includes the followin

(1’ The individual’ci name.

j inc name of the medication.

prcseripnon issued.

(4 Thc nrcscrjbed ncnt’ and instructions for administration.

name 4UU LILIL u thu pi U.Li lUtZ!.

(a) The original container for prescription medications of individuals shall be labeled with a pharmaceutical

label that includes the individual’s name, the name of the medication, the date the prescription was issued, the

prescribed dose and the name of the prescribing physician.

(b) Nonprescription medications used by individuals shall be labeled with the original label.

§ 6500.135. IMcdication errors.] Prescription medications.

Discussion 6500.1 35.

Why is subsection (c) necessary? Individuals who attend licensed 2380 and 2390 programs

come from home. Family members and residential programs are responsible for the

healthcare needs of the individuals. The review contemplated in (c) is a matter between the

family members andior provider staff.

[Documentation of medication errors and follow up action taken shall be kept.]

(a) A prescription medication shall be prescribed in writing by an authorized prescriber.

(b) A prcscripnon ordcr kn

( 4 nrcscription medication shall be administered as prescribed.

(d) A prescription medication h.I1 “ the ,1’iiiinl fr

prescribed.

__

medication may only be made in writing by the prcsL ,

emergency, an alternate prescriber, except for circumstances in which oral orders may be accepted by a
‘egistcrcd nurse in accordance with regulations of the Department of State. The individual’s medication

record shall be updated notice of the change is received.

(a) A prescription medication shall only be used by the individual for whom the medication was prescribed.
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(b) If a medication is prescribed to treat symptoms of a diagnosed psychiatric illness, there must be a written
protocol as part of the PSP to address the social, emotional and environmental needs of the individual related to
the symptoms of the diagnosed psychiatric illness.

(c) If a medication is prescribed to treat symptoms of a diagnosed psychiatric illness, there must be a review
with documentation by a licensed physician or a certified nurse practitioner at least every 3 months that
includes the reason for prescribing the medication, the need to continue the medication and the necessary
dosage.

§ 6500.136. [Adverse reaction.] Medication record.

Discussion 6500.136.

[If an individual has a suspected ad
prescribing physician immediately. Dc
record.]

tion to a i

ofad -

lication, the family shall notify the
shall be kept in the individual’s

(a) A medication record shall be kept, including the following for each individual for whom a
prescription medication is administered:

(1) Individual’s name.

(2) Name and title of the prescriber.

(3) Drug allergies.

(4) Name of medication.

(5) Strength of m

(8) Route of administration.

(9) Frequency

(10) Administration times.

(11) Diagnosis or purpose for the medication, including pro rc nata.

(12) Date-and time-of-medication administration

(13) Name and initials of the person administering the medication.

(14) D
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(15) Sp

(16) Side effects of th 1_A.-._

(b) The information in subsection (a)(12) and (13) shall be recorded in the medication record at the
time the medication is administered.

(c) If an individual refuses to take a prescribed medication, the refusal shall be documented on the
mcdication record. The refusal shall be reported to the prescriber within 24 hours, unless otherwise

‘-“- Subsequent refusals to take a prescribed medication shall be reportedAflø1 jIA t’fl flJSL.

required by the prescriber.

n c’t..r, ntnrl

(d) The directi( of thepi .1-.,.. .,I. -.11 1-.,-. C.-.1J

(a) A medication log listing the medications prescribed, dosage, time and date that prescription medications,

including insulin, were administered, and the name of the person who administered the prcscription medication

or insulin shall be kept for each individual who does not self-administer medication.

(b) The information specified in subsection (a) shall be logged immediately after each individuals dose of

medication.

(c) A list of prescription medications, the prescribed dosage and the name of the prescribing physician shall

be maintained for each individual who self-administers medication.

§ 6500.137. [Admini cdications and insulin injections.] Medication errors.

Discussion 6500.1 37.

[(a) Prescription medications and insulin injections shall be administered according to the directions
specified by a licensed physician, certified nurse practitioner or licensed physician’s assistant.

(b) An insulin injection adij
individual or licensed medical personnel.]

d by an individual i1_ person shall be pr by the

(a) Medication errors include the following:

(1) Failure to administer a medication.

(2) Administration of the wrong medication.

(3) Administration of the’

(4) Failure to administer
or after the prescribed time.

ea-t-ioi--at-the—p.resi-rihed—tinie5-wIi i4h ds more than 1 hour before

(5) Administration to th
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(b) Documentation of medication crrors, follow un action taken and the prescribcrr response shall be
kent in the individual’s record.

Documentation of medication errors and follow-up action taken shall be maintained in the individual’s file.

§ 6500.13 8. [Medications training.] Adverse reaction.

Discussion 6500.138.

[(a) Family members wuo administer prescription medications or insulin injections to individuals shall
receive frninin hv thc individual’s source of health care about the administration, side effects and

nP(’1T1r meaicanon or

(b) Family members who administer insulin injections to individuaLs shall have completed and passed
a diabetes patient education program that meets the National Standards for Diabetes Patient Education
Programs of the National Diabetes Advisory Board, 7550 Wisconsin Avenue, Bethesda, Maryland 20205.

(c) Documentation of the training specified in subsections (a) and (b) shall be kept.]

(a) If an individual has a suspected adverse reaction to a medication, the home shall immediately
consult a health care practitioner or seek emergency medical treatment.

(b) An ath erse reaction to a medication, the health care practitioner’s response to the ath crse reaction
and the action taken shall be documented.

If an individual has a suspected adverse reaction to a medication immediate action shall be taken, at minimum a
healthcare provider shall be contacted immediately. Documentation of adverse reactions shall be kept in the
individual’s record.

(Editor’s Note: The following section is new and printed in regular type to enhance readability.)

§ 6500.139. Medication administration training.

Discussion 6500.139.

Epi-pen mandatory training will add a significant cost. This resource such as HCQU will be
difficult to meet the needs of the agencies. There are some agencies that have had a video
regarding this training; however, many regions of BHSL disagree with videos as an
appropriate training.

(n A nerson wiiu ua successffiuy compleleu a epament apruveu muiauuu auiimuuauuu course,
the course renewai reguiremeI1L, mnv administer the f11

(1 flrnl medications.

(2) Topical medications.
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‘(3) Eye, nose and ear drop medications.

(b) A person may admister insulin iections following successful completion of both:

(1) The course specified in subsection (a).

(2) A Department approved diabetes patient education program witn the past 12 months.

(c) i’\. .,‘.i.i. L fiflAl,) ‘.i. 1.411 ‘j.JI11’.1JifluII .Li.LJ
L.L’JJ.I LI)’ iiII.’LLiIø ‘,,JL 1,111 aifl JThL1LJ ‘.,S.,LIWII IS.’% LII .1 jJ’JIJ,)’. btJ

anaphylaxis or another serious allergic reaction following successful completion of both:

/1’s ‘i- 2W

(2) Training relating to the use of an auto injection epinephrine injection device provided by a licensed,

rgistcreEl-eF c-cct-i•ficç1 health care pre4’szion

( ri\ A -rpnnrrl nf *1, +rni-fli’n Cr c’l, nil inn lrpfl+ ii nil i ru-n ri +1, -n nrC’nt, +rni-n n,l 4-1, ‘1 n+n c,n,-,-rnp in n-rn nf +rnr.ar nA
.4 1 1 ‘.,‘.,SJIX.L ‘.11 tI14_’ Li. LLflJ..L.Li.5-0411.111 tn... fl.jJL IflL?It*S41115 Lii..” fJ’.i ItJ11 IL ti.flIS/i0., L11.’ 1.14.4.1.’.., 31.) Iii 1.S.’, 1I4A.111’.’ t.’A. Li. L,Lflfl.’fl 1.4111.4

documentation that the course was mwcfiiflv cnmn1et

(a) Family members who administer prescription medications or insulin injections to individuals shall receive

training by the individual’s source of health care about the administration, side effects and contraindications of

the specific medication or insulin.

(b) Family members who administer insulin injections to individuals must complete and passed a diabetes

patient education program that meets the National Standards for Diabetes Patient Education Programs of the

National Diabetes Advisory Board, 7550 Wisconsin Avenue, Bethesda, Maryland 20205.

(c) Documentation of the training specified in subsections (a) and (b) shall be kept.

PRO GRAM

§ 6500.151. Assessment.

Discussion 6500.151.

The recommended language in (b) is intended to distinguish between the need for a full

assessment and a partial assessment.

(f) has been amended to provide additional time to enable a program specialist to better

prepare an informed assessment. -

(a) Each individual shall have an initial assessment within 1 year prior to or 60 calendar days after admission

to the [family living] home and an updated assessment annually thereafter. The initial assessment must include

an assessment of adaptive behavior and level of skills completed within 6 months prior to admission to

the [family living] home.

(b) If the [prGgram] life sharing specialist is making a recommendation to revise a service or outcome in

the [ISP as required undcr § 6500.156(c)(4) (rclating to ISP review and revision)] PSP, the individual shall

have an assessment specific to that recommendation completed as required under this section.
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(c) The assessment shall be based on assessment instruments, interviews, progress notes and observations.

(d) The [family living] life sharing specialist shall sign and date the assessment.

* * * * *

(f) The [program] life sharing specialist shall provide the assessment to the SC, as applicable,
and [plim] PSP team members at least 3-0 15 calendar days prior to [an ISP meeting for the development of
thc ISP, the annual update, and revision of the ISP under § 2380.182, 2390.152, 6400.182 and 650° 1 V

(relating to development, annual update and revision of the ISP)] a PSP meeting.

§ 6500.152. Development[, annual update and revision of the ISP] and revisions of the PSP.

[(a) Ai individual shall h c1)

I t) flt ntai V Aa*rEt’flLtø a a Lattnflj ii, 1JA JLWIJLt flAttflYtO LaLktttfl LflIS tfllapLs.fl

(2) The individual resides at a family living home licensed undcr this chapter and attends a facility
licensed under Chapter 2380 or 2390 (relating to adult training facilities; and vocational facilities).

(c) The plan lead shall be responsible for developing and implementing the ISP, including annual
updates and revisions.

(d) The plan lead shall develop, update and revise the ISP according to the following:

(1) The ISP shall be initially developed, updated annually and revised based upon the individual’s
current assessments as required under § 2380.181, 2390.151, 6400.181 and 6500.151 (relating to
assessment).

(2 Th- -n1 TCP rhI1 developed within 90 calendar days after the individual’s admission date toJLt, Inhiflal LLLL 3h1aA1

the family living home.

(\ mi.,. TCfl
,

located in the Home and Community Services Information System (IICSIS) and also on the Department’s
web site.

(A’ ‘ if’finn ih nil h rnf fn nlnn team members at least 30 calendar days prior to an ISP meeting.

Discussion 6500.152.

PAR is pleased to see the inclusion of an expectation that there is one plan for the individual
as included in (a) and supports this provision.

New text is proposed to add clarity.

delete (g) and (f) as they are redundant now.

(i\ jill,
“1

11 i..-... ..L-... 1.-1,.,L.,...

i1 i_.. 11i.

.-.,4- rnl, CCf -i-I,,. l’.r.,

1 £L-
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—(5) Copies of the ISP, including annual updates and revisions under § 6500.156 (relating to ISP review

and revision), Shall bc sent as required under § 6500.157 (relating to copies).]

(a) An individual shall have one approved and authorized PSP at a given time that identifies the need

for supports, the supports to be provided and the expected outcomes. The PSP is intended to ensure that

services are delivered in a manner reflecting individual preferences consistent with an individual’s

health, safety, well-being and personal preferences as agreed upon by the PSP team so as to promote an

individual’s opportunity for an Everyday Life.

(b) An individual’s service implementation plan must be consistent with the PSP in subsection (a).

(c) The support coordinator, targeted support manager or life sharing specialist shall coordinate the

development of the PSP, including revisions, in cooperation collaboration with the individual and the

individual’s PSP team.

(d) The initial PSP shall be developed based on the individual assessment within 60 days of completion

of the individual’s assessment of the individual’s date of admission to the home.

(e) The PSP shall be initially developed, revised annually and revised when an individual’s needs

change based upon a current assessment. The PSP shall be revised when an individual’s needs or support

system changes and upon the request of an individual or the individual’s family.

(1 The individual and persons designated by the individual shall be involved in and supported in the

development and revisions of the PSP.

(1) The PSP and PSP revisions are to be correlated with a current valid assessment and the individual

and PSP team input.

(g) The PSP, including revisions, shall be documented on a form specified by the Department.

(h) The individual, court appointed legal guardian(s), and/or persons designated by the individual may

request updates for consideration to the PSP at any time. These requests should be submitted to the

supports coordinator.

§ 6500.153. [Content of the ISP.] The PSP team.

Discussion 6500.153.

Delete this section and roll into other sections as noted

[The ISP, including annual updates and revisions under § 6500.156 (relating to ISP review and

revision) must include the following:

to the individirn 1rc1 nntcomes chosen by1-and--ex-pee
inuniutiai i plan uam.

(2) ScrviL pfc’ ‘“ ‘““‘te-ii re
civic minded opj
6500.158 (relating to provider services).

nhll-vl

mcmnersi

LSC community involvement, including volunteer
-anonal or local organizations as required under §
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(3) Current status in relation to an outcome and method “4’
aiatrnisn .ww-w ‘.anA nnnt, p.

(4) A protocol and schedule outlining specified periods of time for the individual to be without direct
supervision, if the individual’s current assessment states the individual may be without direct supervision
and if the individual’s ISP includes an expected outcome which requires the achievement of a higher level
of independence. The protocol must include the current level of independence and the method of
evaluation used to determine progress toward the expected outcome to achieve the higher level of
independence.

(5) A protocol to address the social, emotional and environmental needs of the individual, if
medication has been prescribed to treat symptoms of a diagnosed psychiatric illness.

(6) A protocol to eliminate the use of restrictive procedures, if restrictive procedures are utilized, and
to address the underlying causes of the behavior which led to the use of restrictive procedures including
the following:

(i) An assessment ...e causes or antecedents of the behav1’

(ii) A protocol for addressing the underlying causes or antecedents of the behavior.

(iii) The method and time line for eliminating the nrnePcllires.

(iv) A protocol for intervention or redirection without utilizing restrictive proeedur.

ssessment of the individual’s potential to advance in the followinz:

(i Residential indepena.ence.

(ii) Community involvement.

(lii) Vocational programming.

(iv) Competitive community integrated employment.]

(a) The PSP shall be developed by an interdisciplinary team including the following:

(1) The individual.

(2) Persons designated by the individual.

(3) The individual’s direct care staff persons.

(4) The program speciatisi.

(5) The support coorrnnator, targeted support manager or a program representative from the funding
source, if applicable.

(6) The nrnirrnni specialist for the individual’s day program,
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(7) Other specialists such as health carc, behavior management, speech, occupational and physical

therapy as appropriate for the individual needs.

(b) At least three members of the PSP team, in addition to the individual and persons designated by
the individual, shall be present at a PSP meeting at which the PSP is developed or revised.

(c) Members of the PSP team who attend the meeting shall sign and date the PSP.

§ 6500.154. [Plan team participation.] The PSP process.

Discussion 6500.154.

Add clarification to the 6500.152 title (Development and revisions of the PSP) and then delete

all of 6500.154 but pull up specifics as noted below to represent the general focus of

individual’s guiding the process.

[(a) The plan team shall participate in the development of the ISP, including the annual updates and
revision under § 6500.156 (relating to ISP review and revision).

(1) A plan team shall include as its members the following:

(i) The individual.

(ii) A program-specialist or family living specialist, as applicable, from each provider delivering a
service to the individual.

(iii) A direct service worker who works with the individual from each provider delivering services to
the individual.

(iv Any other person the individual chooses to invite.

(2) If the following have a role in the individual’s life, the plan team may also include as its members,

as applicable, the following:

(i) Medical, nursing, behavior management, speech, occupational or physical therapy specialists.

(ii) Additional direct service workers who work with the individual from each provider delivering a
service to the individual.

(iii) The individual’s parent, guardian or advocate.

(b) At least three plan team members, in addition to the individual, if the individual chooses to attend,

shall be present for the ISP, annual update and ISP revision meeting.

sheet.]
(c) Plan team members who attend a meeting under subsection b) shall sign and date the slanature
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(4) Be
and cony

(5) Be communicatca rn aa1 l.a.. unacrsranuauiv language.

(6) Reflect cultural considerations of the individual

(7) Include guidelines for solving disagreements among the PSP team members.

(8) Include a method for the individual to request updates to the PSP.

§ 6500.155. [Implementation of the ISP.] Content of the PSP.

Discussion 6500.155.

[(a) The ISP shall be implemented by the ISP’s start date.

(b) The ISP shall be implemented as written.]

The PSP, including revisions, must include the foliowing elements:

(1) The individual’s strengths, preferences and functional abilities.

(2) The individual’s individualized assessed diagnoses, clinical, and support needs.

(3) The individual’s goals and preferences such as those related to relationships, community
participation, self-determination, employment, income and savings, health care, wellness, quality and
education.

(4) Individually identified, person-centered desired outcomes.

(5) Supports to assist the individual to achieve desired outcomes.

(6) The type, amount of units, duration and frequency for the support specified iii a manner that
reflects the assessed needs and choices of the individual. The schedule of support delivery shall be
determined by the PSP team.

(7) The individual’s communication mode, abilities and needs.

(8) Opportunities for new’ or continued community participation.
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(1) Provide necessary information and support to ensure that the individual directs the PSP process to
the maximum extent possible.

(2) Enable the individual to make informed choices and decisions.

(3) Be conducted to reflect what is important to the individual to ensure that supports are delivered in
a manner reflecting individual preferences and ensuring the individual’s health, safety and well being.

timely in relation to the individual’s needs and occur at intenraLs, times and locations of ehoiuu
enieiwc to the individual and to persons designated by the individual.
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(9) The level of needed support, risk factors, dangerous behaviors and risk mitigation strategies, if

applicable.

(10) Modification of individual rights as necessary to mitigate risks, if applicable. The PSP as

approved by the PSP team is presumed to be consistent with an individual’s rights and is the governing

document for rights purposes.

(11) Health care information, including a health care history.

(12) Financial information including how the individual chooses to use personal funds.

(13) The person or entity responsible for monitoring the implementation of the PSP.

(14) If the individual has a known behavioral support need, it must be identified in the PSP, or if a new
behavior is identified, it must be added to the PSP through a revision.

§ 6500.156. [ISP review and revision.] Implementation of the PSP.

Discussion 6500.1 56.

[(a) The fami1 in ing specialist shall complete an ISP rc’ icv of the scn ices and expected outcomes in

the ISP specific to the famii In ing home licensed under this chapter with the individual evcr 3 months

or more frcguentl if the indu idual’s needs change, v hich impacts the services as specified in the current

Is

(b) The famll3 in ing specialist and mdn idual shall sign and date the ISP review signature sheet upon

review of the ISP.

(c) The ISP review must include the following:

(1) A review of the-menthly documentation of an individual’s pacipafion and progrcss—4ung the

prior 3 months toward ISP outcomes supported by services provided by the family living home licensed

under this chapter.

(2) A review of each section of the ISP specific to the family living home licensed under this chapter.

3) The family living specialist shall document a change in the individual’s needs, if applicable.

(4) The family living specialist shall make a recommendation regarding the following, if applicable:

(i The deletion of an outcome or service to support the achievement of an outcome which is no longer

appropriate or has been completed.

(ii) The addition of an outcome or service to support the achievement of an outcome.

(iii The modification of an outcome or service to support the achievement of an outcome in which no

progress has been made.
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(5) If making a recommendation to revise a service or outcome in the ISP, the family living specialist
shall complete a revised assessment as required under § 6500.151(b) (relating to assessment).

(d) The family living specialist shall provide the ISP review documentation, including
recommendations if applicable, to the SC, as applicable, and plan team members within 30 calendar days
after the ISP review meeting.

(e) The family living specialist shall notify the plan team members of the option to decline the ISP
review documentation.

(1) If a recommendation for a revision to a service or outcome in the ISP is made, the plan lead as
applicable, under § 2380.182(b) and (c), 2390.152(b) and (e), 6400.182(b) and (e), 6500.152(b) and (e)
(relating to development, annual update and revision of the ISP), shall send an invitation for an ISP
revision meeting to the plan team members within 30 calendar days of receipt of the recommendation.

(w’1 A
written.]

outcome in the ISP shall be implemented by the start date in the ISP-

The home and the ageney provider shall implement the PSP including any revisions.

§ 6500.157. [Copies.] (Reserved).

Discussion 6500.157.

[A copy of the ISP, including the signature sheet, shall be provided to plan team members within 30
calendar days after the ISP, anuual update and ISP revision meetings.]

§ 6500.158. [Provider services.] (Reserved).

Discussion 6500.158.

assistance, training and
ersonal needs, eommun

(b) The family living home shall provide opportunities to the individual for participation
Lftity4ifC — n. ii ____ t ___1!_ lbT_L! -eommu

(d) The family living h
individuaL]

0h nil n-.n-.,4sin c nr’.r anc +1. ai _1 -t. — -- — 11__ appropriate to the

§ 6500.159. Day services.
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[(a) The family
acquisition, maintenance or impr
personal adjustment.

“provide
£ af fnnn+nnal elrflic’

1

for the
nn+ian anti

.
- mciuuma voiuucur civic minucu uppururnw anu mcmucrsrnp ... 1aLJonaI

organizations.

(e) The family living home shall provide services to the individual as specified in the individual’s ISP.

-in
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(a) Day services such as employment, education, training, volunteer, civic-minded and other meaningful
opportunities shall be provided to the individual.

(b) Day services and activities shall be provided at a location other than the [family living] home where the
individual lives, unless one of the following exists:

(1) There is written annual documentation by a licensed physician that it is medically necessary for the
individual to complete day services at the [family living] home.

(2) There is written annual documentation by the plan team that it is in the best interest of the individual to
complete day services at the [fanily—Ii4n.g] home.

§ 6500.160. Recreational and social activities.

Discussion 6500.160.

(a) The [fanifly-li4ng] home shall provide recreational and social activities, including volunteer or civic-

minded opportunities and membership in National or local organizations at the following locations:

(1) The [family living] home.

(2) Away from the [family living] home.

(b) Time away from the [family living] home may not be limited to time in school, work or vocational,

developmental and volunteer facilities.

(c) Documentation of recreational and social activities shall be kept in the individuals record.

[RESTRICTIVE PROCEDURES] POSITIVE INTERVENTION

6500161. [Definition of restrictive procedures.] Use of a positive intervention.

L --‘ —-——-—--—— ...

—... —-—--—-,

interferes with an individuaPs ability to acquire positive reinforcement; results in the loss of objects or
activities that an indi idual alucs, or requires an indn idual to engage m a behavior that the mdn id-ual

Discussion 6500.159. I

8

Discussion 6500.161.

All definitions are included under 6500.4. Refer to 6100.341 to 6100.345 for

recommendations.

[A

wouw fbi engage in given ireuuum ui choice.]

i.
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(a) A positive intervention shall be used to prevent, modify and eliminate a dangerous behavior when
the challenging behaviors is are anticipated and/or occurring in response to challenging behaviors to
prevent escalation of behaviors, or in attempts to modify, decrease or eliminate behaviors.

-b) The least intrusive method shall be applicd when addressing a dangerous behavior. For each
incidence of a dangerous behavior, every attempt shall be made to modify and eliminate the behavior.

(c) As used in this czeetinn +hn cn11nn,;..n,nra nnel inrnla hnrn 4n fnllnnrnn n.nn.,.,erc TTh1flt1 fin

nn.in’.- nInnJ., ..-1:nnn .-41.

Dangerous behavior An action with a high likelihood of resulting in harm to the individual or others.

Positive intervention An action or activity intended to prevent, modify’ and eliminate a dangerous
behavior. This includes improved communications, reinforcing appropriate behavior, an environmental
change, recognizing and treating physical and behavioral health symptoms, voluntary physical exercise
and other wellness practices, redirection, praise, modeling, conflict resolution and de escalation.

§ 6500.162. [Written policy.] PSP.

Discussion 6500.162.

[A written policy that defines the prohibition or use of specific types of restrictive procedures,
describes the circumstances in which restrictive procedures may be used, the persons who may authorize
the usc of restrictive procedures, a mechanism to monitor and control the use of restrictive procedures,
and a process for the individual and family to review the use of restrictive procedures shall be kept.]

If the individual has a dangerous behavior as identified in the PSP, the PSP must include the following:

(1’s Thr nrnne nulnuerous behavior to be addressed.

(2) A functional analysis of the dangerous behavior and the plan to address the reason for the
behavior.

(3) The outcome desired.

(4) A description of the positive intcn’ention aimed at preventing, modifying or eliminating the
i1nnerous behavior and the circumstances under which the inten’cntion is to be used.

(5) A target date to achieve the outcome.

(6) Health conditions that renhlirc special attention.

§ 6500.163. [Appropriate use 1L..1veprocedures.] Prohibition of restraints.

Discussion 6500.1 63.

All definitions have been moved

“Camisole” has been deleted, upon the advice of experts in the field of Intellectual Disability
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I Services, from the definition of “mechanical restraint” because they do not restrict movement.

The definition notes that the use of geriatric chafrs is sometes prescribed by an individual’s

PSP.

[(a) A restrictive procedure may not be used as retribution, for the convenience of the family, as a

substitute for the program or in a way that interferes with the individual’s developmental program.

(b) For each incident requiring restrictive proecdurcs:

(1) Every attempt shall be made to anticipate and de escalate the behavior using methods of

intervention less intrusive than restrictive procedures.

(2) A restrictive procedure may not be used unless less restrictive tecnrnrn a rcsourr

appropriate to the behavior have been tricd but havc failed.]

The following procedures are prohibited:

(1) Seclusion, defined as involuntary confinement of an individual in a room or area from which the

individual is physically prevented from leaving.

(2) Aversive conditionina. defined as the application of startling, painful or noxious stimuli.

(3) Pressure point techniques, defined as the application of pain for the purpose of achieving

compliance.

(4) A chemical restraint, defmcd as use of drugs or chemicals for the specific and exclusive purpose of

controlling acute or episodic aggressive behavior. A chemical restraint does not include a drug ordered

by a health care practitioner or dentist to treat the symptoms of a specific mental, emotional or

behavioral condition, or as pretreatment prior to a medical or dental examination or treatment.

(5) A mechanical restraint, defined as a device that restricts the movement or function of an

individual or portion of an individual’s body.. Mechanical restraints include a geriatric chair, handcuffs,

anklets, wristlets, camisole, helmet with fasteners, muffs-and mitts with fasteners, restraint vest, waist

strap, head strap, papoose board, restraining sheet, chest restraint and other locked restraints.

(i) The term does not include a device prescribed by a health care practitioner that is used to provide

post surgical care, proper balance or support for the achievement of functional body position.

(ii) The term does-not include a device prescribed by a health care practitioner to protect the

individual in the event of a seizure, as long as the individual can easily remove the device.

(6) A manual physical restraint, defined as a hands on physical method that restricts, immobilizes-er

reduces an individual’s ability to move his arms, legs, head or other body parts freely, on a nonemcrgcncy

basis, or for more than 15 minutes within a 2 hour period. A manual restraint does not include physically

prompting, escorting or guiding an individual to a-support as specified in the individual’s PSP.

(7) A prone position m-auaal physical restraint.
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(8) A manual physical restraint that inhibits digestion or respiration, inflicts pain, causcs
embarrassment or humiliation, causes hyperextension of joints, applies pressure on the chest or joints, or
allows for a free fall to the floor.

(9) A physical restraint may not be used as a substitute for positive behavioral interventions, or as
retribution, punishment, noncompliance, or for the convenience of staff persons.

§ 6500.164. [Rcstrictivc pr dure rcvicw committcc.] Permitted interventions.

[(a) If restrictii -‘“ shall bc a restrictive proccdure review

— — :.(a) Voluntary a.1a31n, t&t,iinttna.’ an liltal , ‘ta

xr rn n n,_nnl-_nnalnIarann h ;n. 1ic -. in., 4,. ., •.,

—---—--.-—-——-——---

dma ., nnrmd-d-nri n nnnn.-,-innnn ,,r+h th

individual’s PSP.
(b) The least intrusive intervention shall be used to deescalate the dangerous behaviors when the behavior is

occurring.

(c) A physical restraint may be used in the case of a dangerous behavior to prevent an individual from
injuring the individual’s self or others.

(d) If the individual has a known dangerous behavior, it must be identified and addressed in the PSP, or if a
new dangerous behavior is identified it should be added to the PSP through a revision.

(b) A physical protective restraint may be used only in accordance with § 6500.163(6) (8) (relating to
prohibition of restraints).

(e) A physical protective restraint may not be used until § 6500.48(b)(5) and 6500.155(9) (relating to
annual training; and content of the PSP) are met.

(d) A physical protective restraint may only be used in the case of an emergency to prevent an
individual from injuring the individual’s self or others.

Discussion 6500.164.

(h) has been incorporated into (e)

Text added and deleted for clarity

be kept.]

(b) The restrictive procedure review committee shall include a majority of persons who do not provide
direct services to the individual.

(c) The restrictive procedure review committee shall establish a time frame for review and revision of
the restrictive procedure plan, not to exceed 6 months between reviews.

(d) A written reenril of the nieetin i*nilñi’tiritieci of the retrietive procedure review committee hn11

rnflnakinwnirfSmnn, hicri,nn,mi 4 a
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(e) A physical protective restraint (i.e. a hands-on hold of an individual) may not be used as a behavioral

intervention, consequence, retribution, punishment, for the convenience of staff persons or as a

substitution for individual support.

(1) A physical protective restraint may not be used for more than 15 minutes within a 2-hour period.

(g) A physical nrntectivc restraint mv rnilv be used 1w a staff person who is trained as speuuwu iu

6500.48.

(h) As used in this section, a “physical protective restraint” is a hands on nulu oi ui individual.

§ 6500.165. [Restrictive procedure plan.] Access to or the use of an individual’s personal property.

Discussion 6500.1 65.

There are some individuals who understand the consequences of making restitution for

damages to others’ property. In these cases, there should be a mechanism for this natural

consequence to occur, such as a team approved proposed plan, restrictive procedure

committee review and approval, etc.

Regulation must take into account legal orders secondary to adjudication of conviction of a

crime that results in the need for some type of restitution.

[(a) For each individual for wnnm ri”frwrivp rocepures n’”
----.. a restrictive nnc1nr “inn

shall be written prior to the usc u 1L.L1IiL1YU piuceaures.

(b) The restrictive procedure plan shall be developed and revised with the participation ofthe family

living specialist, the family, the interdisciplinary team as appropriate and other professionals as

appropriate.

(c) The restrictive procedure plan shall be reviewed, and revised if necessary, according to the time

frame established by the restrictive procedure review committee, not to exceed 6 months.

(d) The restrictive procedure plan shall be reviewed, approved, signed and dated by the chairperson of

the restrictive procedure review committee and the family living specialist, prior to the use of a restrictive

procedure, whenever the rcstrictiv nrocedurc niar is revised and at least every 6 months.

—(- The restrictive nrn’tiiir’ nin shall include:

(1) The specific behavior to be addressed and the suspected antecedent or reason for the behavior.

(2) The single behavioral outcome desired stated in measurable terms.

(3) Methods for modifying or eliminating the behavior, such as changes in the individual’s physical

and social environment, changes in the individual’s routine, improving communications, teaching skills

and ri’infnrci’w uirrnronrinfr behavior.

(4) Types ofrcstricnveproceuui .. --“‘

procedures may be used.
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(5) A target date for achieving the outcome.

(6) The amount of time the restrictive procedure may be applied, not to exceed the maximum time
periods specified in this chapter.

(7) Physical problems that require special attention during the ue of restrictive procedures.

(8) The name of the person responsible for monitoring and documenting progress with the plan.

‘ restrictive nroccdure nifin shall be implemented as written.

rcstncnvc nrocedurc nhin shall be Lrr’nf in the “1i” record.1

(a) Access to or the use of an individual’s personal funds or property may not be used as a reward or
punishment.

(b) An individual’s personal funds or property may not be used as payment for damages unless legally
ordered the individual consents to make restitution for the damages as follows:

(1) A separate written consent is required for each incidence of restitution.

(2) Consent shall be obtained in the presence with the support of the individual, a person designated
by the individual and in the presence of and with the support of the support coordinator or targeted
support manager.

(3) There may not be coercion in obtaining the consent of an individual.

(4) The agency provider shall keep a copy of the individual’s Written consent.

§ 6500.166. [Training.] Rights team.

Discussion 6500.1 66.

PAR is very encouraged by the enhanced focus on individual rights and protections
throughout these regulations and in associated licensing regulations. We believe that the
values represented in Everyday Lives are the core elements of encouraging increased
individual participation in community, and exercising their choice, control, and rights.

This section, however, as written, merely adds an urmecessary bureaucratic layer to providers
and families.

The concept of evaluating the potential and actual violation of rights is essential and, in fact,
is already appropriately covered in the Incident Management process which includes a
thorough investigation by an investigator who has been certified in the Department-approved
training. As part of the already well-established and robust Incident Management system, all
allegations of rights violations must be investigated. If a violation of rights is confirmed, the
existing process has established corrective action follow-up. PAR supports the clear and
currently existing requirements that thoroughly address any rights violations. The proposed
additional administrative duties and their associated costs are unnecessary, inefficient and
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uneconomical.

According to the regulations, the “rights team” is to meet every three months, regardless of

whether any actual rights violations occurred during that quarter. Why?

A second stated purpose of the “rights team” is that it reviews any and all uses of restraint

through the convening of the entire rights team, including the use of techniques which are

used for emergency scenarios in dangerous situation and those that are part of a PSP.

[(a) If a restrictive procedure is used, there shall be at least one person available wh
procedures are used who has completed training within the past 12 months in the use of and ethics of
using restrictive procedures including the use of alternate positive approaches.

(b) Persons responsible for developing, implementing or managing a restrictive procedure plan shall
be trained in the use of the specific techniques or procedures that arc used.

(c) If manual restraint or exclusion is used, persons responsible for developing, implementing or
mnncrnino i restrictive procedure plan shall have experienced the usc of the specific techniques or

(d) Documentation of the training program provided, including the persons trained, dates of training,
description of training and training source shall be kept.]

(a) The agency shall have a rights team. The agency may use a county mental health and intellectual
disability program rights team that meets the requirements of this section.

(b) The role of the rights team is-to:

(1) Review each incident, alleged incident and suspected incident of a violation of individual rights as
specified in § 6500.31 6500.34 (relating to individual rights).

(2) Review each incidence of the use of a restraint as specified in § 6500.161 6500.164 to:

(i) Analyze systemic concerns.

(ii) Design positive supports as an alternative to the use of a restraint.

(iii Discover and resolve the reason for an individual’s behavior.

(c) Members of the rights team shall include the affected individual, persons designated by the
individual, a family member or an advocate if the individual is unable to speak for himself, the
individual’s support coordinator, a representative from the funding agency and an agency representative.

(d) Members of the rights team shall be comprised of a majority who do not provide direct support to
the individual.

(e) If a restraint was used, the individuaPs health care practitioner shall be consulted.

(1) The rights team shall meet at least once every 3 months.
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(g) The rights team shall report its recommcndations to the hidividuaPs PSP team.

(h) The agency shall keep documentation of the rights team meetings and the decisions made at the
meetings.

(Editor Note: As part of this proposed rulemaking, the Department is proposing to rescind § 6500.167—
6500.176 which appear in 55 Pa. Code pages 6500-43——6500-46, serial pages (382045)—(382048).)

§ 6500.167—6500.176. (Reserved).

Discussion 6500.167—6500.176. (Reserved).

INDIVIDUALS RECORDS

§ 6500.182. Content of records.

Discussion 6500.1 82.

(a) A separate record shall be kept for each individual.

(b) Entries in an individual’s record must be legible, dated and signed by the person making the entry.

(c) Each individual’s record must include the following information:

(1) Personal information, including:

(i) The name, sex, admission date, birthdate and Social Security number.

(ii) The race, height, weight, color of hair, color of eyes and identifying marks.

(iii) The language or means of communication spoken or understood by the individual and the primary
language used in the individual’s natural home, if other than English.

(iv) The religious affiliation.

(v) The next of kin.

(vi) A current, dated photograph.

(2) Unusual incident reports relating to the individual.

(3) Physical examinations.

(4) Dental examinations.
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(5) Assessments as required under § 6500.151 (relating to assessment).

[(6) A copy of the invitation to:

(i) The initial ISP meeting.

(ii) The annual update meeting.

(iii) The ISP revision meeting.

(7) A copy of the signature sheet for:

(i) The initial ISP meeting.

(ii) The annual update meeting.

(iii) The ISP revision meeting

(8) A copy of the current ISP.

(9) Documentation of ISP reviews and revisions under § 6500.156 (relating to ISP review and

revision), including the following:

(i) ISP review signature sheets

(ii) Recommendations to revise the ISP.

(iii ISP revisions.

(iv Notices that the plan team member may decline the ISP review documentation.

(v) Requests from plan team members to not receive the ISP review documentation.

(10) Content discrepancy in the ISP, the annual updates or revisions under § 6500,156.]

(6) SP documents as required by this chapter.

[(11) Restrictive procedure protocols] (7) Positive intervention records related to the individual.

[(12) Restrictive procedure records related to the individual.

(13)] (8) Recreational and social activities provided to the individual.

[(1-4)] (9) Copies of psychological evaluations and assessments of adaptive behavior, as necessary.

§ 6500.183. Record location.

Discussion 6500.183.r
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Copies of the most current record infonnation required in [ 6500.182(c)(1)—(14)] § 6500.182(c)(1)—
(9) (relating to [individual] content of records) shall be kept in the [family living] home.

§ 6500.185. Access.

Discussion 6500.185.

The individual, and the individual’s parent, guardian or advocate, shall have access to the records and to
information in the records. If the [family livingi life sharing specialist documents, in writing, that disclosure of
specific information constitutes a substantial detriment to the individual or that disclosure of specific
information will reveal the identity of another individual or breach the confidentiality of persons who have
provided information upon an agreement to maintain their confidentiality, that specific information identified
may be withheld.
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